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INTRODUCTION

Purpose of the Continuity ofCare Procedures

ConSistent with the State Mental Health, Mental Retardation and Substance Abuse

Services Board Policy on Client Management, the Procedures for Continuity of Care outline the
basic operational roles, responsibilities, and expectations of community services boards (CSBs)
and state psychiatric facilities in managing the care of individuals they serve. These procedures
reflect important goals of our system of care: meeting the needs of individuals and families;
establishing and supporting effective collaboration between community services boards and state
facilities; involving individuals and families in treatment planning and service delivery; and
working assertively with courts, sheriffs, and other agencies on behalf of individuals who need
services. These procedures focus on a discrete subset of interactions between community-based
service providers and state psychiatric facilities which share responsibilities for activities related to
the pre-admission, hospital liaison, and discharge and follow-up processes.

These procedures conform to the Code of Virginia and, to the extent possible, are
consistent with standards contained in the Deparnnent's Rules and Regulations for the Licensure

Joint Commission on Accreditation of Healthcare Organizations (JCAHO) standards,
Commission on Accreditation of Rehabilitation Facilities (CARP) standards, and Healthcare
Finance Administration (HCF A) standards. The procedures are predicated upon and guided by
the Deparnnent's mission, values, and principles of service development and delivery as described
in Virginia's Mental Health Plan. These values and principles are listed in Appendix G of this
document. I

.Lastly, it is recognized that managed care and other influences have caused and will
continue to cause substantial changes in Virginia's mental health, mental retardation and
substance abuse services system. The Procedures for C ontinuity of Care are offered to update
the framework initially articulated in the 1988 Client Service Manaiement Guidelines which
offered a structure for the working relationship between community services boards and state
psychiatric facilities relative to the management of client care. This document offers a revised
framework reflecting concepts related to quality , continuity of care, and accountability , as well as
Departmental policy and recent statutory changes. The Procedures for Continuity of Care will be
re-evaluated in light of system change as it occurs.

Replacement of the Client Service Management Guidelines

These procedures replace the Client Services Manaiement Guidelines, which have been in
effect since July 1, 1988. CSBs and state psychiatric facilities should jointly develop mechanisms
to ope rationalize the new Procedures for Continuity of Care.

Organization of the Continuity of Care Procedures
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This document contains three types of information

./ Procedures that are related to hospital admissions, treatment planning, and discharge

planning;

./ Practitioner Guidance statements, which are contained in the procedures, that describe
good, practices in carrying out the procedures and recommend resource and reference

matehals;

""' Appendix documents and Virginia Code Sections referenced in the text.
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1 EMERGENCY AND CRISIS RESPONSE SERVICES

Introduction

Emergency and crisis response services are essential components of a community support
system.for atiults with mental illness, mental retardation, or substance abuse and for children with

I

serious emotional disturbance, mental retardation, or substance abuse. These services are short-
term interventions aimed at resolving crises and supporting individuals in the least restrictive and
most normalizing ways. These services must be in place in order to effectively manage the use of
limited and costly inpatient hospital services.

Procedures

1.1 All community services boards shall provide emergency and crisis response services that
are available 24 hours per day, seven days per week.

1.2 Emergency and crisis response services shall include, at a minimum: telephone
interventions; face-to-face assessments and evaluations (including pre-admission
screening); psychiatric consultation and other clinical consultation about medical
conditions, substance abuse and special populations which include children, adolescents,
older adults, people with mental retardation, and individuals involved in the forensic

system.

1.3 When face-to-face crisis interventions are deemed appropriate, community services boards
shall make every effort to insure such interventions are available and accessible throughout
their respective catchment areas within one hour of initial contact for urban community
services boards and within two hours of initial contact for rural community services
boards.

Practitioner Guidance: It is recognized that there will be circumstances in which the
above-noted response intervals will be incre~sf!d due to factors involving distance and
travel time, staffing levels, clinical acuity, and the amount of clinical activity in progress.
These time frames are intended to serve as targets; failure to meet these targets should be
the exception.

1.4 Crisis response services shall be available to any individual who is physically present within
the community services board's catchment area regardless of where the individual legally
resides.

1.5 When emergency and crisis response services are provided in collaboration with other
agencies or organizations or through other arrangements with outside providers, these
arrangements shall be described in formal written agreements, that is a contract, a letter of
agreement, or joint procedures. When such other arrangements are adopted, the
community services board shall retain responsibility for monitoring and ensuring the
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providers' compliance with these procedures and all other Departmental policies and

procedures relevant to facility admissions.

1.6 Emergency and crisis response services shall be provided by clinicians who have the
knowledge, skiU~, abilities, and experience that qualify them to provide these services.
This $hall include knowledge of and experience with emergency access to community and
hospital services and resources; mental status examinations and pre-admission screening of
adults, minors, and individuals with other special needs and conditions (see 1.2, above);
clinical approaches and treatment methods; and relevant statutes and procedures.

Practitioner Guidance: Community services boards should develop printed lists of
emergency services and other programs, resources, and supports for individuals who
could benefit from these services. Examples include mobile outreach services,
warmlines, consumer drop-in centers, public and private human services agencies, and
support groups. These lists should be given to emergency services clinicians for their use
and for distribution to others.

.7 Prior to the disposition of an emergency situation, emergency and crisis response clinicians
shall attempt to identify and contact any other current service providers and appropriate
significant persons (such as a guardian or a minor's parent) to obtain additional
information and their recommendations for intervention.

1.8 When the individual in need of crisis services has a dual diagnosis of mental retardation
and mental illness, community services board mental retardation and mental health staff
shall follow the procedures delineated in the appropriate Regional Crisis Stabilization
Protocol. (See Appendix K).

1.9 In order to respond most effectively to crises, emergency and crisis response clinicians
shall have timely access to relevant clinical, treatment, and demographic information about
the individual maintained by the community services board.

The emergency response clinician shall not refer an individual who has received face-to-
face emergency services to a state psychiatric facility without direct communication with a
representative of the receiving facility .No individual shall be transported to a facility prior
to conflrnlation and acceptance of the referral by the receiving facility .Such referrals shall
include provisions for the individual's transportation.

If the individual receiving face-to-face emergency services is a consumer of a different

community services board, or is a resident of a different CSB catchment area, then,
whenever feasible and appropriate, clinicians from both CSBs shall discuss and concur
with the proposed emergency intervention and agree upon responsibility for any follow-up
of the individual.

Practitioner Guidance: A community services board may release and exchange any such
information that is needed to formulat~ and effect emergency treatment when the
individual who is the subject of face-to-faceemergency services or his parent, guardian,
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or committee refuses to authorize the release of information that may be necessary to
formulate and implement a proposed emergency intervention. It is the intent of this
procedure that any information exchanged about an individual be used only to facilitate
a coordinated and well-formulated emergency response and intervention and that such
information shall be protected from disclosure for any o~her purpose to any other person

or organization.
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2. PREADMISSION SCREENING AND ADMISSION TO INPATIENT
PSYCHIATRIC HOSPITALS

Introduction

Preadmission screening ensures the ability of the community services boards to manage
and coordinate admissions to:

~

~
State psychiatric facilities;
Private psychiatric hospitals under contract with the Department;
Private psychiatric hospitals utilized by community services boards; and
Private psychiatric hospitals for Medicaid Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) of Medicaid recipients under age 21.

Preadmission screening by community services boards also assures that limited hospital
resources are used appropriately and begins the process of community services board
involvement in hospital treatment for the individual. The preadmission screening process serves
to verify an individual's need for inpatient psychiatric hospital services and to divert individuals,
for whom less restrictive alternatives are appropriate, from admission to an inpatient facility .
Preadmission screening provides a uniform method of entry into all state psychiatric facilities
and it is required by the Code of Virginia (§§ 37.1-65,37.1-67.3,37.1-197.1).

Procedures

2.1 All individuals being considered for voluntary admission to state psychiatric hospitals
and contracted private hospitals shall be pre screened by community services boards prior
to admission. All individuals who are admitted to any public or private hospital on an
involuntary basis must also be prescreened. The pre screening shall be a face-to-face
evaluation that is conducted by the community services boa.rd serving the catchment area
in which the individual is physically located. The pre screening can take place at the
community services board or any other agreed upon and appropriate location.

Practitioner Guidance: CSB preadmission screening for inpatient psychiatric services
under EPSDT is requiredfor Medicaid recipients under age 21. Both state facility and

private psychiatric hospital EPSDT admissions must be prescreened by the CSB.

Practitioner Guidance: A prescreening evaluation can be initiated by an Emergency

Custody Order, a requestfor a Temporary Detention Order, a Petitionfor Involuntary

Commitment, or bya request from a citizen, minor (older than ]4 years), parent, police

officer, or agency to evaluate an individual for psychiatric hospital admission.

Practitioner Guidance: Some forensic patients who are admitted to state psychiatric

faci/ities pursuant to certain sections of the Virginia Code do not require preadmission
screening by the community services board. Types of forensic /ega/ status,
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corresponding code sections, and requirements for prescreening are reflected in the table
entitled "Legal Status of Individuals Requiring Forensic Treatment." (See Appendix E).

Practitioner Guidance: Preadmission screening for persons who are mentally retarded
and mentally ill should involve staff from both the mental retardation and the mental
health programs of the community services board in accordance with the established
RegirJnal Crisis Stabilization Protocol.

Practitioner Guidance: The clinician should inform the individual and his or her family
that there is a cost for the prescreening evaluation and that the community services
board will work with the individual and his or her family to determine their financial

obligation.

Practitioner Guidance: The clinician should inform the individual and his or her family
that there is a cost for inpatient hospital treatment and that they will be billed by the
hospital for inpatient treatment. The hospital will work with the individual and his or her
family to determine their financial obligation as appropriate.

Transfers from private psychiatric hospitals to state psychiatric hospitals shall be made in
accordance with Departmental Instruction 6. (See Appendix C).

Practitioner Guidance: In accordance with private hospital transfer procedures outlined
in Departmental Instruction No.6, a preadmission screening by the community services
board may not be required before the actual transfer to a state psychiatric facility. When
a preadmission screening has been conducted by the community services board before
the admission to the private facility from which transfer to a state facility is sought, the
community services board in consultation with staff of the receiving state hospital should
determine whether a second prescreening evaluation is warranted and may dispense with
this second evaluation if it is deemed unnecessary.

The community services board serving the catchment area in which the individual is
physically located is responsible for perfom1ing the prescreening evaluation. When an
individual is a resident of another community services board catchment area, the
pre screening CSB may contact the "home" or "Case Management CSB" to solicit
consultation from that CSB and to confim1 the "Case Management CSB" designation.
The "Case Management CSB" is defined as the CSB that serves the area in which the
individual being admitted resides. The "Case Management CSB" is responsible for case
management, CSB liaison during hospitalization, and the implementation of the discharge

plan. (See Appendix F).

Consultation from other community services board staff shall be available to emergency
services and crisis response staff to assist them with the prescreening process and the
determination of need for hospitalization. Consultation shall be available in the following
specialty areas: forensics, child and family services, substance abuse, mental retardation,
geriatric services, and general medical clearance.
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Practitioner Guidance: The community services board should also make arrangements
for translation services to be available for individuals who do not speak English or who

are hearing impaired.

2.5 When the prescreening involves a minor under the age of 14, community services board
staff,shall contact the minor's parents or guardian to obtain parental consent for the
.p.resctreening and admission. A minor 14 years or older is deemed an adult for purposes of
consent for voluntary treatment. The minor's parents or guardian can petition for
involuntary admission over the minor's objection and minor may also be involuntarily
committed over their parent's or guardian's objection.

When the clinician's evaluation indicates. that inpatient psychiatric hospitalization is
required, such infonnation shall be recorded on the DMHMRSAS Preadmission Screening
Fonn (DMH 224 rev. 4/94).

Practitioner Guidance: Timely and complete clinical information conveyed during the
admission process helps to assure a smooth transition and the delivery of prompt,
effective inpatient care and treatment. Any standardized functional assessment
instruments being used by CSBs for adults and minors should be completed in full with
all relevant information provided to the facility.

The clinician shall ensure that all available information that can assist the hospital in
admitting and treating the person accompanies the individual to the hospital. At a
minimum, this information must include a fully completed Preadmission Screening Form
(DMH 224), all court orders (e.g., detention orders, commitment orders, etc.), and other
documents related to the admission.

Practitioner Guidance: It is always helpful to hospital staff to have as much relevant
information about the individual as possible upon admission so that treatment and
discharge planning can be initiated promptly. Additional helpful information includes
other clinical information and school and court records.

Practitioner Guidance: For child and adol~scent admissions, it is helpful to note on the

prescreening form the name, address, and telephone number of the child's parents or

guardian.

Practitioner Guidance: When a private provider is involved with the individual, the
clinician should write the name~ address, and telephone number of the provider on the
prescreening form or in the evaluation forwarded to the hospital.

Practitioner Guidance: For individuals involved in the forensic system, §19.2-174.1 of
the Code of Virginia may apply. (See Appendix E).

Practitioner Guidance: For individuals with mental retardation and mental illness, it is
important that the names, addresses, and telephone numbers of key community services
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board mental retardation and mental health program staff be included on the

prescreening form.

2.8 All admissions shall be processed in accordance with the applicable statutory provisions.

Practitioner Guidance: Several types of hospital admissions can occur based upon the
severity of the individual's presenting problems, the type of admission requested, the
person's capacity to give informed consent, the presence of criminal charges, and the
age of the individual. The different types of hospital admissions and their requirements
are found in the Code of Virginia. They include:

.

.

.

.

.

.

.

.

.

Voluntary Admission of Adults, Age 18 and Older (§ 37.1-65);

Voluntary Admission of a Minor, Age 0 through 17 (§ 16.1-338) ;

Mental Examinations and Treatment of Minors (§ 16.1-275);

Commitment of Mentally III or Mentally Retarded Children (§ 16.1-280);

Voluntary Admission of an O~jecting Minor Age 14 through 17 ( § 16.1-

339);
Involuntary Admission of an Adult (§ 37.1-67.3);

Involuntary Admission of a Minor (§§ 16.1-341-345);

Temporary Detention of an Adult or Minor (§ 37.1-67.1, § 16.1-340); and

Forensic Admissions (§ 19.2-169.2, § 19.2-169.6, § 19.2-176, § 19.2-

177.1, § 19.2-182.3, § 53.1-40.2, §§ 37.1-73- 74, § 37.1-67.3 as
identified in § 53.1-40.9).

Practitioner Guidance: The legal status of individuals who are referred for forensic
services is varied. Types of forensic legal status and corresponding relevant code
sections are reflected in the table entitled "Legal Status of Individuals Requiring
Forensic Services. " (See Appendix E).

2.9 If the prescreening evaluation indicates that hospitalization is required, the clinician shall
detennine whether the individual is willing to be admitted voluntarily and whether the
individual has the capacity to consent to voluntary hospitalization. If the individual is
found to be incapable of consenting to voluntary admission, or is unwilling to be treated,
and meets the Virginia criteria for involuntary admission or if the individual is fourteen
years of age or older and refuses voluntary admission, then the individual may be
hospitalized involuntarily, and this recommendation shall be recorded on the preadmission
screening fonn.

When the prescreening evaluation indicates that the individual is in need of mental health
care, but that hospitalization is not required, then the clinician shall begin emergency
outpatient treatment or refer the individual for needed services from other community
services board programs or other available providers.

The clinician shall notify the psychiatric facility where an individual will be admitted prior
to the issuance of a Temporary Detention Order, an Involuntary Commitment Order or
approval of a voluntary admission.
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Practitioner Guidance: Notification to the facility regarding a forthcoming admission is
essential. When any state psychiatric hospital is at full occupancy, that facility will
explore other arrangements with the community se1V,ices board, such as a private
hospital admission.

Practitioner Guidance: In accordance with §37.1-71 of the Code of Virginia, the judge
will review transportation alternatives after commitment and may consult with treating
staff and the community services board as to whether transportation alternatives may be
utilized. Transportation alternatives, as specified in §37.1- 72, may include placing the
individual who has been certified for admission in the custody of a responsible person or
persons, including a representative of the temporary detention facility in which the
individual has been hospitalized.

Practitioner Guidance: The clinician should provide individual treatment
recommendations and goals to be accomplished during the inpatient stay to the receiving
hospital. This information will help the facility develop collaborative treatment planning
that includes the individual, the CSB, and the hospital.

Practitioner Guidance: In accordance with the Attorney General Opinion relative to
the transportation ofpersons underECO's and TDO's, neither sheriffs' offices nor

police departments have primary responsibility to transport persons subject to an
emergency custody order or temporary detention order. Rather any law enforcement
officer who is requested by the court to execute an ECO or TDO should do so without
delay. A sheriff's office or a police department may not limit its execution of these
orders to certain times of day. The Code of Virginia also provides that, should a sheriff
be ordered to provide transportation of a person who has been committed to a hospital,
transportation must commence within six hours of notification to the sheriff of the
certification for admission. (See Appendix L).

2.12 During the preadmission screening process, hospital personnel shall inquire about, and
CSB staff are expected to provide, medical infom1ation when an individual is being
considered for admission. The state psychiatric facility Medical Director or physician
designee shall review with CSB prescreening staff the medical/surgical status of any
individual being considered for admission when there is evidence of a medical problem.

(See Appendix J).

The clinician shall attempt to contact the parents, family, or guardian of the individual who
is being hospitalized and who has given consent for such contact to let them know how to
participate in the individual's treatment. In cases involving minors, the clinician shall
contact the parents/guardian to let them know how to participate in the individual's
treatment.

Upon admission, the state psychiatric facility shall confirm and designate the "Case
Management CSB" to initiate ongoing treatment coordination with that CSB.
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Practitioner Guidance: The designated "Case Management CSB '1 will be entered into

the Patient Resident Automated Information System (PRAIS) upon the individual's
admission to track and report inpatient treatment and utilization data. When confirming
the "Case Management CSB II designation, the hospital may learn that the individual is a

resident of a different community services board catchment area than the one in which

the prescreening was done. In this circumstance, the hospital shall immediately contact
both CSBs to ensure that the individual is assigned a case coordinator from the CSB
serving the area where the individual resides, advise both CSBs of the "Case
Management CSB '1 designation in the PRAIS system, and confirm the identity of the
agreed upon "Case Management CSB. " Specific definitions, procedures, and
interpretive guidelines for the "Case Management CSB '1 designation can be found in

"CASE MANAGEMENT CSB and Related PRAIS Data Elements, II J une 2, 1994. (See

Appendix F).

Practitioner Guidance: The NGR/ Manual: Guidelines for the Management o.f
Individuals Found Not Guil~ By Reason o_f Insani~ outlines basic expectations
regarding the management of individuals who have been found NGR/. The NGR/
coordinators in all CSBs and the Forensic Coordinators in all facilities have copies of
the NGR/ Manual.

Upon admission, the state psychiatric facility shall detemline whether an adult individual
has executed an advance directive (fomlerly referred to as a living will) regarding medical
treatment and health care decisions and adhere to conditions set forth in such directive, if
one exists. (See Appendix I).

The state psychiatric facility shall appropriately evaluate any individual who presents at the
facility for admission, whether or not they have been prescreened by a community services
board. Should the hospital find that the individual does not require hospitalization, the
hospital shall notify the appropriate community services board and the individual's parents
if the individual is a minor child or adolescent to arrange for other services. It is the CSB's
responsibility to put into place alternative services for the willing individual, if needed.

Practitioner Guidance: In the rare instance when an individual who presents for
admission has not been prescreened by a CSB, the absence of such prescreening should
not delay or prevent the evaluation by the state psychiatric facility staff State

psychiatric facility staff should explore how the CSB was bypassed to avoid any such
future circumstance.

A community services board's staff member should attend all commitment hearings for
residents of its catchment area, including recommitment hearings, or arrange for a
surrogate or other representative to attend, regardless of the site of the commitment
hearing. Surrogates can include qualified state facility or local community services board
staff.

Practitioner Guidance: Section 37.1-67.3 of the Code of Virginia makes no distinction
between initial commitment and recommitment and requires a prescreening of every case
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by the CSB serving the catchment area in which the individual resides. Geographic
considerations may make it impossible for a distant CSB to prescreen one of its residents

in a state psychiatric facility. U nder such circumstances, it is acceptable for a surrogate,
such as a hospital staff or a local CSB, to conduct the evaluation on behalf of the "Case
Management CSB", When such an alternative is used, the prescreening staff must review
their findings and recommendations with the "Case Management CSB"prior to the
commitment hearing, and any report that is presented at the hearing by an alternate
prescreener must be approved by the "Case Management CSB ".

When an individual requires a hearing for recommitment, staff at the state psychiatric
facility shall notify the community services board at least 14 calendar days in advance of
the hearing date. Community services board staff shall complete the prescreening
evaluation for recommitment and attend the hearing unless other arrangements have been
made with the hospital. (See 2.17). .

Community services boards shall negotiate written agreements with all Juvenile and
Domestic Relations and General District courts serving their catchment areas. The
agreements shall specify the responsibilities of each party and the procedures to be
followed in managing cases brought before the court that involve civil and forensic mental
health evaluations and treatment. (See §37.1-197 in Appendix A)

Each community services board shall provide the courts and magistrates within its
geographic catchment area lists of CSB employees and other designated clinicians who
can perform the mental health examinations described above and in the cited statutes.

Practitioner Guidance: A Directory of Mental Health Professionals With Training in
Forensic Evaluation is available from the Department's Office of Forensic Services or
the Institute of Law, Psychiatry, and Public Policy. For information, contact the
Forensic Services Section in the Office of Mental Health and Substance Abuse Services,
DMHMRSAS, P.O. Box 1797, Richmond, Virginia 23218 at telephone number (804) 786-
4837 or Institute of Law, Psychiatry and Public Policy, Box 100, Blue Ridge Hospital,
Charlottesville, Virginia 22901 at telephone number (804) 924-5435.
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3. COORDINA TION OF TREATMENT PLANNING

Introduction

Treatment planning assures that an individual is thoroughly and comprehensively assessed
and provided with care that is appropriate to the individual's specific treatment and support needs.

Procedures

3.1 Community services boards shall ensure that each individual hospitalized in a state
psychiatric facility who will require services and supports upon return to the community is
assigned a CSB case manager who will be responsible for hospital liaison activity
involving the individual's treatment and discharge planning. For individuals who were
homeless or transient prior to admission, a case manager from the community services
board that conducted the preadmission screening shall be the liaison. The CSB case
manager shall be identified on the DMHMRSAS Preadmission Screening Form (DMH

224).

Practitioner Guidance: Individuals referred for hospitalization through the Virginia
Department of Corrections or minors who are admitted from Department of Juvenile
Justice (formerly the Department of Youth and Family Services) facilities and who will be
returning to those facilities at discharge are not required to have a CSB case manager.

Practitioner Guidance: Individuals who are mentally retarded and mentally ill will be
assigned a CSB case manager in accordance with established procedures reflected in the
Regional Crisis Stabilization Protocol. (See Appendix K).

Practitioner Guidance: The NGRI Manual: Guidelines _for the Management o.f
Individuals Found Not Guil~ B.v Reason o.f Insani~ outlines basic expectations
regarding the management of individuals who have been found NGRI. The NGRI
Coordinators in all CSBs and the Forensic (oordinators in all state psychiatric facilitieshave copies of the NGRI Manual. .

3.2 The preliminary treatment plan shall be developed in accordance with the applicable Joint
Commission on Accreditation of Healthcare Organizations (JCAHO) or Health Care
Finance Administration (HCF A) standards and shall be based on the information obtained
through the preadmission screening process, the initial hospital assessments, and other
available records.

3.3 The treatment plan shall be developed collaboratively by the hospital treatment team; the
individual; the individual's parents, family, or guardian, as appropriate; the assigned
community services board case manager; and other collateral agencies as appropriate.
Collateral agencies may include the Department of Social Services (DSS), the Department
of Health, or the Department of Rehabilitation Services (DRS).
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Practitioner Guidance: When a minor aged ]4 years or older objects to further
voluntary treatment, the hospital will take necessary safeguards to assure the release of
the minor to the consenting parent or guardian or will initiate the commitment process.

Practitioner Guidance: Hospital staff, in cooperation with community services board
staff, should pro~ide active support to the individual by informing the individual's family,
parents, or guardian of treatment and discharge planning meetings and by involving the
family, parents, or guardian in treatment, as appropriate, while the individual is

hospitalized

Practitioner Guidance: The state psychiatric facility should notify the CSB of a
projected discharge date as early in the hospital stay as possible, preferably within three
days of admission and 'no later than two weeks after admission.

3.4 The individual shall participate fully in the development and continued refinement of the
treatment plan.

Practitioner Guidance: All individuals, including persons who are hospitalized, have the
right to participate in decisions that affect them. Participation in the treatment planning
process is perhaps the most significant way to involve hospitalized persons in these
decisions. The treatment team should work closely with the individual who is
hospitalized to explore, understand, and utilize the individual's own treatment goals,
expectations, and preferences about the various options available for treatment and
support. There should also be opportunities to learn about and utilize the person's past
treatment experiences in designing the current treatment plan. Full participation means
working collaboratively with the treatment team on all aspects of treatment and support
and having the opportunity to make choices about one's own treatment. This type of
participation and collaboration should be integrated into the treatment planning process
for all individuals who are hospitalized.

3.5 The treatment plan shall be evaluated and revised when clinical or other significant
changes occur .

3.6 State facility staff shall communicate with community services board staff, family, parents,
or guardian, and collateral agencies throughout the course of an individual's treatment

regarding treatment strategies and approaches that seem to be most effective, events or
issues that will affect the individual's functioning or support in the community after
discharge, and any prescribed psychotropic medications that the individual is or will be
receiving and how to manage them.

3.7 Facility staff shall provide immediate notification of the transfer of an individual to another
treatment facility for medical procedures (e.g., special hospitalization) to the "Case
Management CSB" and appropriate family members, parents, or guardian.

3.8 The transfer of an individual from ona ~tate facility to another shall not change the case
coordination responsibilities of the "Case Management CSB",
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Overnight placement of an individual in the community on pass or revocation of any type

of community pass shall require notification and consultation by facility staff with the
"Case Management CSB". Family members, parents or guardian, and significant others,
as appropriate, shall be notified of such placements and revocations.

3.10 State facility staff shall immediately notify the "Case Management CSB" and, as
appropriate, the individual's family, parents or guardian, and other collateral agencies of an
individual's unauthorized absence from a state psychiatric facility and of actions taken to
locate the individual. Community services boards shall assist in attempts to locate these
individuals to the extent possible. Facility staff shall follow Chapter 28 in the
Administrative Practices Manual on Reporting Critical Incidents.

Case coordination for each individual and progress in treatment shall be documented at the
facility or community services board when such individual is an open or active client of the
CSB. These records must include documentation of the ongoing involvement of CSB
staff, family members, parents or guardians, and other collateral agencies, as appropriate,
in treatment planning and service delivery .

-13-



COORDINA TION OF DISCHARGE PlANNING4.

Introduction

Like preadmission screening, discharge planning ensures that community services boards

and state psychiatric facilities manage the individual's transition between hospital to community in
an effective manner. Discharge planning must be coordinated among CSBs, state psychiatric
facilities, families, parents, guardian, and other collateral agencies, as appropriate, to assure
continuity of care.

Procedures

4.1 The discharge plan shall be based on the individual's biopsychosocial needs and shall
identify the services necessary to meet these needs in a community setting.

Practitioner Guidance: The array of treatment, life support, and rehabilitation services
which may be needed to assist an individual to transition at an optimal level to the
community should be considered, located, or created. Essential components that may be
needed to provide adequate services and supports include the following: case
management services; crisis response services; mental health treatment; stable housing;
health and dental care; income support and entitlements; peer support; family and
community support; rehabilitation services, including vocational and prevocational
services; client identification and outreach; and protection and advocacy.

4.2 Discharge planning is the joint responsibility of the "Case Management CSB" and the state

psychiatric facility .

4:3 Discharge planning for out-of-state residents, including minors who will be discharged to
an out-of-state placement, is also the joint responsibility of the state facility treatment team
and the "Case Management CSB",

4.4 Discharge planning for individuals who have entered Virginia state psychiatric facilities
through the Interstate Transfer process is the joint responsibility of the community
services board that is designated as the "Case Management CSB" at the time of admission
and the state psychiatric facility .

4.5 When an individual chooses not to return to his or her home community after
hospitalization, or if returning to the home community is not appropriate or possible, the
discharge plan shall be jointly developed by the "Case Management CSB", the state
psychiatric facility treatment team, the family, parents or guardian, and other collateral
agencies, as appropriate, and with the CSB serving the community in which the individual
will reside following hospitalization.

Practitioner Guidance: When returning to the home community is not appropriate or
possible and when there is a lack of consensus regarding placement between the involved
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CSBs' discharge planning team members, the following dispute resolution process is

recommended:

If team members are unable to agree on a plan, then they should appeal to

their respective supervisors within three (3) days of the initial discharge
planning meeting or the initial discharge plan contact.

(B) The supervisors or the mental health/mental retardation/substance abuse
directors of the involved CSBs should attempt to resolve the disagreement.
If they are unable to do so, the disagreement should be referred to the
heads of the agencies that employ the disagreeing parties.

There should be resolution of the disagreement within ten ( 10 ) days of the
initial appeal. .

4.6 The individual who is hospitalized shall participate fully in the development of his or her
discharge plan. In addition, participation shall be solicited from all persons and agencies
who are involved with the individual. State psychiatric facility and community services
board staff shall work together to ensure that family, parents or guardian, and other
collateral agencies are appropriately involved in the discharge planning process.

Practitioner Guidance: The development of a discharge plan requires ongoing
communication and negotiation among the state psychiatric facility, the community
services board, and the individual, and the individual's family, parents or guardian, and
other collateral agencies, as appropriate.

Practitioner Guidance: Prior to discharge, the individual, the CSB case manager, state
psychiatric facility staff and the individual's family, parents or guardian, and other
collateral agencies as appropriate should develop an assertive outreach and back-up
plan to further ensure successful community re-integration.

Practitioner Guidance: The NGR/ Manual: Guidelines _for the Management o.f
Individuals Found Not Guil~ B.v Reason o.f Insani~ outlines basic expectations
regarding the discharge planning for individuals who have been found to be NGR/. The
NGR/ Coordinators in all CSBs and the Forensic Coordinators in all state psychiatric
facilities have copies of The NGR/ Manual.

4.7 The discharge plan shall be recorded in its entirety on the Discharge Plan and Referral
Summary form (DMH 226). Copies of the discharge plan will be provided to the
individual, family, parents or guardian of a hospitalized minor, the "Case Management
CSB", and the state psychiatric facility.

4.8 Prior to discharge, the individual, and, as appropriate, his or her family, parents, or
guardian, shall meet with the CSB case manager and, as appropriate, visit the community
treatment, rehabilitation, support, and residential programs that are included in the

discharge plan.
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Practitioner Guidance: The individual, family, parents or guardian, and other members
of the fndividual's support system should be given the name, address, and telephone
number of CSB staff who can be contacted for assistance in the event of an emergency.

Practitioner Guidance: Consultation and communication between the state psychiatric
facility physician and the community services board physician should occur before any
"discharge involving unusual medical issues, including monitoring the use of drugs such
as Clozapine or Risperidone.

Practitioner Guidance: In accordance with § 37.1-98.2, community services boards and
state facilities may exchange the information required to prepare and implement a
comprehensive individualized treatmen( and discharge plan when the individual has
refused consent.

Practitioner Guidance: Individuals who will continue to receive services from a
community services board after discharge should receive a face-to-face appointment with
the CSB case manager or other service providers within one week of the date of
discharge from the state psychiatric facility. An appointment with the community services
board physician should be scheduled no later than two weeks after discharge.

4.9 Discharge to an emergency shelter or similar temporary setting shall not be part of the
discharge plan unless the individual's continued hospital stay is clinically contraindicated, a
continued hospital stay is detrimental to the individual's course of recovery , and both of
these conditions are clearly documented on the discharge plan. Such discharges must be
accompanied with comprehensive community supports including a plan to secure long-
term, stable housing. CSB staff must provide face-to-face follow-up of individuals
discharged to emergency shelters or similar temporary settings within seven calendar days
of discharge from the state psychiatric facility .

Practitioner Guidance: The US Department of Housing and Urban Development (HUD)
has specific criteria which define various conditions of homelessness and eligibility for
HUD .funded homeless services. Providers of.these services may request documentation
about homeless persons being discharged from state facilities which outlines the
following: ( a) that the facility's policies allow discharge to an emergency shelter for the
.homeless, (b) that the facility does not serve as a support network to help the person
obtain housing or, which describes what steps were taken to obtain housing and certifies
that no subsequent residence ~ould be located, and (c) that the person lacks the
resources and support to obtain housing independently.

4.10 When a hospitalized individual leaves the state psychiatric facility Against Medical Advice
(AMA), facility staff shall immediately notify the "Case Management CSB" and, in the
likelihood that the individual will remain in the area close to the state psychiatric facility,
the CSB serving the catchment area in which the facility is located. When a minor is
involved in such circumstances, the individual's parent or guardian must also be notified.
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4.11 Community services boards and state psychiatric facilities shall jointly review the

effectiveness of their discharge planning processes and outcomes on a regular basis and at
least annually. These evaluations shall be used to refine CSB and state psychiatric facility
procedures, agreements, and planning and problem-solving activities.
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5. POST-HOSPITAL FOLLOW-UP CARE

Introduction

Post-hospital follow-up is essential for ensuring that individuals who are discharged from
state psychiatric facilities receive the necessary community services and supports to live
successfully in the community .There must be continuity of care among community services and
supports as well.

Procedures

5.1 The community services board shall ensure that the individual is offered post-hospital
services and supports and, if such services and supports are accepted, the CSB shall
monitor implementation of the discharge plan.

5.2 For individuals for whom the CSB will be the post-hospital services provider, that
community services board's staff shall conduct a face-to-face interview with the
individual, and as appropriate, the individual's family, parents, or guardian no later than
one week after the date of discharge. If the individual fails to keep the appointment and
does not reschedule, then telephone contact and assertive outreach, which may include a
home visit, shall be made to assess the individual's situation and implement a revised

community support plan.

5.3 Post-hospital follow-up shall be provided by the community services board serving the
community in which the individual lives or, in the case of a minor, the CSB serving the
community in which the minor's parent or guardian resides. In those cases where a minor
has been placed at a prohibitive distance from his or her guardian, the community services
board serving the catchment in which the individual is placed shall provide the post
hospital follow-up, as appropriate.

Practitioner Guidance: There are some situations in which CSBs would not be expected
to continue to provide services to individuals after hospitalization. These situations arise
when individuals no longer wish to receive services, when services have been successful
and no further interventions are required, when an individual ( or a minor's parents or
guardian) cannot be engaged in services after documented efforts to re-engage them, or
when all services are provided through other non-CSB affiliated agencies.

Practitioner Guidance: For individuals 65 years and older who are discharged from
state psychiatric facilities, it may be appropriate to arrange for more intensive follow-up
care. In such cases, the CSB should collaborate with state psychiatric facility staff to

arrange:

. F ace-to-face contact in the placement setting after discharge until a

satisfactory adjustment has been achieved, based upon the clinical
judgment of the treating staff,' or
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. Telephone contact following discharge until a satisfactory adjustment has
been achieved, based upon the clinical judgment of the treating staff

Practitioner Guidance: The NGRI Manual: Guidelines _for the Management o.f

Individuals Found Not Guil~ by Reason o_f Insani~ outlines basic expectations
regarding the management of individuals who have been found NGRI. The NGRI

coordinators in all CSBs and the Forensic Coordinators in all state psychiatric facilities

have copies of The NGRI Manual.

Practitioner Guidance: The continued involvement of and collaboration between the
community services board's mental retardation and mental health program staff is
essential to the successful community integration of persons who are mentally retarded
and mentally ill.
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Selected References: Statutes of Virginia Related to the

Department of Mental Health, Mental Retardation and Substance

Abuse Services (Non-Forensic)

A-21



§ 15.1-131

Police, etc., may be sent beyond territorial limits; reciprocal agreements
between coimties, cities or towns and certain private police forces for
mutual aid

Whenever the necessity arises for the enforcement of laws designed to control or prohibit the use
or sale of controlled drugs as defined in § 54.1-3401 or laws contained in Article 3 (§ 18.2-344 et
seq.) of Chapter 8 of Title 18.2, or in response to any law-enforcement emergency involving any
immediate threat to life or public safety , or during the execution of the provisions of § 37 .1-67.01
or § 37 .1-67.1 relating to orders for temporary detention or emergency custody for mental health
evaluation or during any emergency resulting from the existence ofa state of war, intemaI
disorder, or fire, flood, epidemic or other public disaster, the policemen and other officers, agents
and employees of any county, city or town and the police of any state-supported institution of
higher learning appointed pursuant to § 23-233 may, together with all necessary equipment,
lawfully go or be sent beyond the territorial limits of such county , city or town or such
state-supported institution of higher learning to any point within or without the Commonwealth
to assist in meeting such emergency or need, or while enroute to a part of the jurisdiction which
is only accessible by roads outside the jurisdiction. However, the police of any state-supported
institution of higher learning may be sent only to a county , city or town within the
Commonwealth, or lacality outside the Commonwealth, whose boundaries are contiguous with
the county or city in which such institution is located. No member of a police force of any
state-supported institution of higher learning shall be sent beyond the territorial limits of the
county or city in which such institution is located unless such member has met the requirements
established by the Department of Criminal Justice Services as provided in subdivision 2 (I) of §
9-170.

In such event the acts performed for such purpose by such policemen or other officers, agents or
employees and the expenditures made for such purpose by such county , city or town or a
state-supported institution of higher learning shall be deemed conclusively to be for a public and
governmental purpose, and all of the immunities from liability enjoyed by a county , city or town
or a state-supported institution of higher learning when acting through its policemen or other
officers, agents or employees for a public or governmental purpose within its territorial limits
shall be enjoyed by it to the same extent when such county , city or town or a state-supported
institution of higher learning within the Commonwealth is so acting, under this section or under
other lawful authority , beyond its territorial limits.

The policemen and other officers, agents and employees of any county , city or town or a
state-supported institution of higher learning when acting hereunder or under other lawful
authority beyond the territorial limits of such county , city or town or such state-supported
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institution of higher learning shall have all of the immunities from liability and exemptions from
laws, ordinances and regulations and shall have all of the pension, relief, disability , workers'
compensation and other benefits enjoyed by them while performing their respective duties within

the territorial limits of such county , city or town or such state-supported institution of higher

learning.

Subject to the approval of the Congress of the United States, the governing body of any county ,
city or town or a state-supported institution of higher learning, may in its discretion, enter into
reciprocal agreements for such periods as it deems advisable with any county , city or town,
within or without the Commonwealth, including the District of Columbia, in order to establish
and carry into effect a plan to provide mutual aid through the furnishing of its police and other
employees and agents together with all necessary equipment in the event of such need or
emergency as provided herein. No county , city or town or state-supported institution of higher
learning, shall enter into such agreement unless the agreement provides that each of the parties to
such agreement shall: (I) waive any and all claims against all the other parties thereto which may
arise out of their activities outside their respective jurisdictions under such agreement and (ii)
indemnify and save harmless the other parties to such agreement from all claims by third parties
for property damage or personal injury which may arise out of the activities of the other parties
to such agreement outside their respective jurisdictions under such agreement.

The principallaw-enforcement officer, in any city , county or town or of a state-supported
institution of higher learning having a reciprocal agreement with a jurisdiction outside the
Commonwealth for police mutual aid under the provisions hereof, shall be responsible for
directing the activities of all policemen and other officers and agents coming into his jurisdiction
under the reciprocal agreement, and while operating under the terms of the reciprocal agreement.
the principallaw-enforcement officer is empowered to authorize all policemen and other officers
and agents from outside the Commonwealth to enforce the laws of the Commonwealth of
Virginia to the same extent as if they were duly authorized law-enforcement officers of any city ,
county or town or a state-supported institution of higher learning in Virginia.

The governing body of any city , county or town or a state-supported institution of higher
learning in the Commonwealth is authorized to procure or extend the necessary public liability
insurance to cover claims arising out of mutual aid agreements executed with other cities,

counties or towns outside the Commonwealth.

The policemen, and other officers, agents and employees of a county , city or town or a
state-supported institution of higher learning serving in a jurisdiction outside the Commonwealth
under a reciprocal agreement entered into pursuant hereto are authorized to carry out the duties
and functions provided for in the agreement under the command and supervision of the chief
law-enforcement officer of the jurisdiction outside the Commonwealth.
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§ 15.1-138

Powers and duties of police force; compensation; rewards

The officers and privates constituting the police force of counties, cities and towns of the
Commonwealth are hereby invested with all the power and authority which formerly belonged to
the office of constable at common law in taking cognizance of, and in enforcing the criminal
laws of the Commonwealth and the ordinances and regulations of the county , city or town,
respectively, for which they are appointed or elected. Each policeman shall endeavor to prevent
the commission within the county , city or town of offenses against the law of the Commonwealth
and against the ordinances and regulations of the county , city or town; shall observe and enforce
all such laws, ordinances and regulations; shall detect and arrest offenders against the same; shall
preserve the good order of the county , city or town; and shall secure the inhabitants thereof from
violence and the property therein from injury.

Such policeman shall have no power or authority in civil matters, except that a policeman of a
county , city or town may execute and serve an order of temporary detention and an emergency
custody order and may exercise such other powers as may be specified for law-enforcement
officers pursuant to § 37.1-67.01 or § 37.1-67.1 or may serve an order of protection pursuant to
§§ 16.1-253.1, 16.1-253.4 and 16.1-279.1. However, a policeman ofa city or town shall in all
other cases execute such warrants or summons as may be placed in his hands by any magistrate
for the county , city or town and shall make due return thereof.

Except as otherwise specifically provided in the charter of any city or town, such policeman shall
not receive any fee or other compensation out of the state treasury or the treasury of the city or
town for any service rendered under the provisions of this chapter other than the salary paid him
by the city or town and a fee as a witness in cases arising under the criminal laws of the
Commonwealth. And except as otherwise specifically provided in the charter of any city or town,
such policeman shall not receive any fee as a witness in any case arising under the ordinances of
his city or town; nor for attendance as a witness before any magistrate in his city or town. If,
however, it shall become necessary or expedient for him to travel beyond the limits of the
county , city or town in his capacity as a policeman, he shall be entitled to his actual expenses, to
be allowed and paid as is now provided by law for other expenses in criminal cases.

Nothing in this section shall be construed as prohibiting a policeman of a county , city or town
from claiming and receiving any reward which may be offered for the arrest and detention of any

offender against the criminal laws of this or any other state or nation.
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§ 16.1-275

(For effective date -See note) Physical and mental examinations and

treatment; nursing and medical care

The juvenile court or the circuit court may cause any juvenile within its jurisdiction under the
provisions of this law to be physically examined and treated by a physician or to be examined
and treated at a local mental health center. Ifno such appropriate facility is available locally, the
court may order the juvenile to be examined and treated by any physician or psychiatrist or
examined by a clinical psychologist. The Commissioner of Mental Health, Mental Retardation
and Substance Abuse Services shall provide for distribution a list of appropriate mental health
centers available throughout the Commonwealth. Upon the written recommendation of the
person examining the juvenile that an adequate evaluation of the juvenile's treatment needs can
only be performed in an inpatient hospital setting, the court shall have the power to send any
such juvenile to a state mental hospital for not more than ten days for the purpose of obtaining a
recommendation for the treatment of the juvenile. No juvenile sent to a state mental hospital
pursuant to this provision shall be held or cared for in any maximum security unit where adults
determined to be criminally insane reside; the juvenile shall be kept separate and apart from such
adults. However, the Commissioner of the Department of Mental Health, Mental Retardation and
Substance Abuse Services may place a juvenile who has been certified to the circuit court for
trial as an adult pursuant to § 16.1-269.6 or § 16.1-270 or who has been convicted as an adult of
a felony in the circuit court in a unit appropriate for the care and treatment of persons under a
criminal charge when, in his discretion, such placement is necessary to protect the security or
safety of other patients, staff or the public.

Whenever the parent or other person responsible for the care and support of a juvenile is
detennined by the court to be financially unable to pay the costs of such examination as ordered
by the juvenile court or the circuit court, such costs may be paid according to standards,
procedures and rates adopted by the State Board, from funds appropriated in the general
appropriation act for the Department.

The juvenile court or the circuit court may cause any juvenile within its jurisdiction who is
alleged to be delinquent or in need of services to be placed in the temporary custody of the
Department of Juvenile Justice for a period of time not to exceed thirty days for diagnostic
assessment services after the adjudicatory hearing and prior to final disposition of his or her case
Prior to such a placement. the Department shall determine that the personnel, services and space
are available in the appropriate correctional facility for the care, supervision and study of such
juvenile and that the juvenile's case is appropriate for referral for diagnostic services.

Whenever a juvenile concerning whom a petition has been filed appears to be in need of nursing,
medical or surgical care, the juvenile court or the circuit court may order the parent or other
person responsible for the care and support of the juvenile to provide such care in a hospital or
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otherwise and to pay the expenses thereof. If the parent or other person is unable or fails to
provide such care, the juvenile court or the circuit court may refer the matter to the authority
designated in accordance with law for the detennination of eligibility for such services in the

county or city in which such juvenile or his parents have residence or legal domicile.

In any such case, ifa parent who is able to do so fails or refuses to comply with the order, the
juvenile court or the circuit court may proceed against him as for contempt or may proceed
against him for nonsupport.

§ 16.1-280

(F or effective date -See note) Commitment of mentally ill or mentally

retarded juveniles

When any juvenile court has found a juvenile to be in need of services or delinquent pursuant to
the provisions of this law and reasonably believes such juvenile is mentally ill or mentally
retarded, the court may commit him to an appropriate hospital in accordance with the provisions
of§§ 16.1-338 through 16.1-345 or admit him to a training center in accordance with the
provisions of § 37.1-65.1 for observation as to his mental condition. No juvenile shall be
committed pursuant to this section or §§ 16.1-338 through 16.1-345 to a maximum security unit
within any state hospital where adults determined to be criminalty insane reside. However, the
Commissioner of the Department of Mental Health, Mental Retardation and Substance Abuse
Services may place a juvenile who has been certified to the circuit court for trial as an adult
pursuant to § 16.1-269.6 or § 16.1-270 or who has been convicted as an adult ofa felony in the
circuit court in a unit appropriate for the care and treatment of persons under a criminal charge
when, in his discretion, such placement is necessary to protect the security or safety of other
patients, staff or public. The Commissioner shall notify the committing court of any placement in
such unit. The committing court shall review the placement at thirty-day intervals.

§ 16.1-338

Parental admission of minors younger than fourteen and nonobjecting minors
fourteen years of age or older

A. A minor younger than fourteen years of age may be admitted to a willing mental
health facility for inpatient treatment upon application and with the consent of a parent. A minor

fourteen years of age or older may be admitted to a willing mental health facility for inpatient
treatment upon the joint application and consent of the minor. and the minor's parent.
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B. Admission of a minor under this section shall be approved by a qualified
evaluator who has conducted a personal examination of the minor within forty-eight hours after

admission and has made the following written findings:

1. The minor appears to have a mental illness serious enough to warrant inpatient
treatment and is reasonably likely to benefit from the treatment; and

2. The minor has been provided with a clinically appropriate explanation of the
nature and purpose of the treatment; and

3. If the minor is fourteen years of age or older, that he has been provided with an

explanation of his rights under this Act as they would apply if he were to object to admission,
and that he has consented to admission; and

4. All available modalities of treatment less restrictive than inpatient treatment have
been considered and no less restrictive alternative is available that would offer comparable
benefits to the minor.

If admission is sought to a state hospital, the community services board serving
the area in which the minor resides shall provide the examination required by this section and
shall ensure that the necessary \\ITitten findings have been made before approving the admission.
A copy of the written findings of the evaluation required by this section shall be provided to the
consenting parent and the parent shall have the opportunity to discuss the fmdings with the
evaluator.

c. Within ten days after the admission of a minor under this section, the director of
the facility or the director's designee shall ensure that an individualized plan of treatment has
been prepared by the provider responsible for the minor's treatment and has been explained to the
parent consenting to the admission and to the minor. The minor shall be involved in the
preparation of the plan to the maximum feasible extent consistent with his ability to understand
and participate, and the minor's family shall be involved to the maximum extent consistent with
the minor's treatment needs. The plan shall include a preliminary plan for placement and
aftercare upon completion of inpatient treatment and shall include specific behavioral and
emotional goals against which the success of treatment may be measured. A copy of the plan
shall be provided to the minor and to his parents.

D. If the parent who consented to a minor's admission under this section revokes his
consent at any time, or if a minor fourteen or older objects at any time to further treatment, the
minor shall be discharged within forty-eight hours to the custody of such consenting parent
unless the minor's continued hospitalization is authorized pursuant to§§ 16.1-339, 16.1-340, or §
16.1-345.
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E. Inpatient treatment of a minor hospitalized under this section may not exceed
ninety consecutive days unless it has been authorized by appropriate hospital medical personnel,
based upon their \\Titten findings that the criteria set forth in subsection B of this section

continue to be met, after such persons have examined the minor and interviewed the consenting

parent and reviewed reports submitted by members of the facility staff familiar with the minor's
condition.

F. Any minor admitted under this section while younger than fourteen and his
consenting parent shall be infornled orally and in \\ITiting by the director of the facility for
inpatient treatment within ten days of his fourteenth birthday that continued voluntary treatment
under the authority of this section requires his consent.

§ 16.1-339

(For effective date -See note) Parental admission of an objecting minor

fourteen years of age or older

A. A minor fourteen years of age or older who objects to admission may be admitted
to a willing facility for up to seventy-two hours, pending the review required by subsections B
and C of this section, upon the application of a parent. If admission is sought to a state hospital,
the community services board serving the area in which the minor resides shall provide the
examination required by subsection B of § 16.1-338 and shall ensure that the necessary written
findings, except the minor's consent, have been made before approving the admission.

B. A minor admitted under this section shall be examined within twenty-four hours
of his admission by a qualified evaluator designated by the community services board serving the
area where the facility is located who is not and will not be treating the minor and who has no
significant financial interest in the minor's ho~pitalization. The evaluator shall prepare a report
which shall include written fmdings as to whether:

I. Because of mental illness, the minor (i) presents a serious danger to himself or
others to the extent that severe or irremediable injury is likely to result, as evidenced by recent
acts or threats or (ii) is experiencing a serious deterioration of his ability to care for himself in a
developmentally age-appropriate manner, as evidenced by delusionary thinking or by a
significant impairment of functioning in hydration, nutrition, self-protection, or self-control;

2. The minor is in need of inpatient treatment for a mental illness and is reasonably
likely to benefit from the proposed treatment; and
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3. Inpatient treatment is the least restrictive alternative that meets the minor's needs.
The qualified evaluator shall submit his report to the juvenile and domestic relations district
court for the jurisdiction in which the facility is located.

c. Upon admission of a minor under this section, the facility shall immediately file a
petition for judicial approval with the juvenile and domestic relations district court for the
jurisdiction in which the facility is located. A copy of this petition shall be delivered to the
minor's consenting parent. Upon receipt of the petition and of the evaluator's report submitted
pursuant to subsection B, the juvenile and domestic relations district court judge or special
justice appointed pursuant to § 37.1-88 shall appoint a guardian ad litem for the minor. The
court and the guardian ad litem shall review the petition and evaluator's report, and shall
ascertain the views of the minor, the minor's consenting parent, the evaluator, and the attending
psychiatrist. The court shall conduct its review in such place and manner, including the facility,
as it deems to be in the best interests of the minor. Based upon its review and the
recommendations of the guardian ad litem, the court shall order one of the following

dispositions:

I. If the court fmds that the minor does not meet the criteria for admission specified
in subsection B, the court shall issue an order directing the facility to release the minor into the
custody of the parent who consented to the minor's admission. However, nothing herein shall be
deemed to affect the terms and provisions of any valid court order of custody affecting the minor .

2. If the court finds that the minor meets the criteria for admission specified in
subsection B, the court shall issue an order authorizing continued hospitalization of the minor for
up to ninety days on the basis of the parent's consent.

Within ten days after the admission of a minor under this section, the director of
the facility or the director's designee shall ensure that an individualized plan of treatment has
been prepared by the provider responsible fof the minor's treatment and has been explained to the
parent consenting to the admission and to the minor. A copy of the plan shall also be provided to
the guardian ad litem. The minor shall be involved in the preparation of the plan to the maximum
feasible extent consistent with his ability to understand and participate, and the minor's family
shall be involved to the maximwn extent consistent with the minor's treatment needs. The plan
shall include a preliminary plan for placement and aftercare upon completion of inpatient
treatment and shall include specific behavioral and emotional goals against which the success of
treatment may be measured.

3. If the court detemlines that the available infomlation is insufficient to pemlit an
infomled detemlination regarding whether the minor meets the criteria specified in subsection B,
the court shall schedule a commitment hearing which shall be conducted in accordance with the
procedures specified in §§ 16.1-341 through 16.1-345. The minor may be detained in the
hospital for up to seventy-two additional hours pending the holding of the commitment hearing.
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§ 16.1-341

(For effective date -See note) Involuntary commitment; petition; hearing
scheduled; notice and appointment of counsel

A. A petition for the involuntary commitment of a minor may be filed with the
juvenile and domestic relations district court by a parent or, if the parent is not available or is
unable or unwilling to file a petition, by any responsible adult. The petition shall include the
name and address of the petitioner and the minor and shall set forth in specific terms why the
petitioner believes the minor meets the criteria for involuntary commitment specified in §
16.1-345. The petition shall be taken under oath.

If a commitment hearing has been scheduled by a juvenile and domestic relations
district judge pursuant to subdivision 3 of subsection C of § 16. ~ -339, the petition for judicial

approval filed by the facility under subsection C of § 16.1-339 shall serve as the petition for

involuntary commitment as long as such petition complies in substance with the provisions of
this subsection.

B. Upon the filing of a petition for involuntary commitment of a minor, the juvenile
and domestic relations district court may schedule a hearing which shall occur no sooner than
twenty-four hours and no later than seventy-two hours from the time the petition was filed. If the
seventy-two-hour period expires on a Saturday, Sunday or other legal holiday, the seventy-two
hours shall be extended to the next day that is not a Saturday, Sunday or legal holiday. In no
case may the time period between the filing of the petition and the hearing under § 16.1-344

exceed ninety-six hours.

If the petition is not dismissed, copies of the petition, together with a notice of the
hearing, shall be served immediately upon the minor and the minor's parents, if they are not
petitioners. No later than twenty-four hours before the hearing, the court shall appoint counsel to
represent the minor, unless it has determined that the minor has retained counsel. Upon the
request of the minor's counsel, for good cause shown, and after notice to the petitioner and all
other persons receiving notice of the hearing, the court may continue the hearing once for a
period not to exceed seventy-two hours.
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§ 16.1-342

(For effective date -See note) Involuntary commitment; clinical evaluation

Upon the filing of a petition for involuntary commitment, the juvenile and
domestic relations district court shall direct the community services board serving the area in
which the minor is located to arrange for an evaluation, if one has not already been performed
pursuant to subsection B of § 16.1-339, by a qualified evaluator who is not and will not be
treating the minor and who has no significant financial interest in the facility to which the minor
would be committed. The petitioner, all public agencies, and all providers or programs which
have treated or who are treating the minor, shall cooperate with the evaluator and shall promptly
deliver, upon request and without charge, all records of treatment or education of the minor. At
least twenty-four hours before the scheduled hearing, the evaluator shall submit to the court a
written report which includes the evaluator's opinion regarding whether the minor meets the
criteria for involuntary commitment specified in § 16.1-345. The evaluator shall attend the
hearing as a witness.

§ 16.1-343

Involuntary commitment; duties of attorney for the minor

As far as possible in advance ofa hearing conducted under § 16.1-344, or an appeal from
such a hearing, the minor's attorney shall interview the minor; the minor's parent, if available; the
petitioner; and the qualified evaluator. He shall interview all other material witnesses, and
examine all relevant diagnostic and other reports. The obligation of the minor's attorney during
the hearing or appeal is to interview witnesses, obtain independent experts when possible,
cross-examine adverse witnesses, present witnesses on behalf of the minor, articulate the wishes
of the minor, and otherwise fully represent the minor in the proceeding. Counsel appointed by
the court shall be compensated in an amount not to exceed $100.

§ 16.1-344

(For effective date -See note) Involuntary commitment; hearing

The court shall summon to the hearing all material witnesses requested by either the
minor or the petitioner. All testimony shall be under oath. The rules of evidence shall apply;
however, the evaluator's report required by § 16.1-342 shall be admissible into evidence by
stipulation of the parties. The petitioner, minor and, with leave of court for good cause shown,
any other person shall be given the opportunity to present evidence and cross-examine witnesses.
The hearing shall be closed to the public unless the minor and petitioner request that it be open.
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Within thirty days of any final order committing the minor or dismissing the petition, the minor
or petitioner shall have the right to appeal de novo to the circuit court having jurisdiction where

the minor was committed or where the minor is hospitalized pursuant to the commitment order.

The juvenile and domestic relations district court shall appoint an attorney to represent any minor

desiring to appeal who does not appear to be already represented.

§ 16.1-345

Involuntary commitment; criteria

The court shall order the involuntary commitment of the minor to a mental health facility
for treatment for a period not to exceed ninety days if it finds, by clear and convincing evidence,
that:

I. Because of mental illness, the minor (i) presents a serious danger to himself or
others to the extent that severe or irremediable injury is likely to result, as evidenced by recent
acts or threats or (ii) is experiencing a serious deterioration of his ability to care for himself in a
developmentally age-appropriate manner, as evidenced by delusionary thinking or by a
significant impainnent of functioning in hydration, nutrition, self-protection, or self-control;

2. The minor is in need of compulsory treatment for a mental illness and is
reasonably likely to benefit from the proposed treatment; and

3. If inpatient treatment is ordered, such treatment is the least restrictive alternative
that meets the minor's needs. If the court finds that inpatient treatment is not the least restrictive
treatment, the court may order the minor to participate in outpatient or other clinically
appropriate treatment. .

If the parent or parents with whom the minor resides are not willing to approve the
proposed commitment, the court shall order inpatient treatment only if it fmds, in addition to the
criteria specified in this section, that such treatment is necessary to protect the minor's life,
health, or normal development, and that issuance of a removal order or protective order is
authorized by § 16.1-252 or § 16.1-253.

u pon finding that the best interests of the minor so require, the court may enter an order
directing either or both of the minor's parents to comply with reasonable conditions relating to
the minor's treatment.

If the minor is committed to inpatient treatment, such placement shall be in a mental
health facility for inpatient treatment designated by the commimity services board which serves
the political subdivision in which the minor was evaluated pursuant to § 16.1-342. If the
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community services board does not provide a placement recommendation at the hearing, the
minor shall be placed in a mental health facility designated by the Commissioner of the
Department of Mental Health, Mental Retardation and Substance Abuse Services. The judge
shall order the sheriff to transport the minor to the designated mental health facility as specified
in § 37.1-71.. The transportation of the committed minor by the minor's parent may be authorized

at the discretion of the judge.

§ 19.2-169.6

Emergency treatment prior to trial

A. Any defendant who is not subject to the provisions of§ 19.2-169.2 may be
hospitalized for psychiatric treatment prior to trial if:

I. The court with jurisdiction over the defendant's case finds clear and convincing
evidence that the defendant (I) is being properly detained in jail prior to trial; (ii) is mentally ill
and imminently dangerous to self or others in the opinion of a qualified mental health
professional; and (iii) requires treatment in a hospital rather than the jail in the opinion of a
qualified mental health professional; or

2. The person having custody over a defendant who is awaiting trial has reasonable
cause to believe that (I) the defendant is mentally ill and imminently dangerous to himself or
others and (ii) requires treatment in a hospital rather than jail and the person having such custody
arranges for an evaluation of the defendant by a person skilled in the diagnosis and treatment of
mental illness provided a judge, as defmed in § 37.1-1 or, if a judge is not available, a magistrate,
upon the advice of a person skilled in the diagnosis and treatment of mental illness, subsequently
issues a temporary order of detention for treatment in accordance with the procedures specified
in § 37.1-67.1. In no event shall the defendant have the right to make application for voluntary
admission and treatment as may be otherwise provided in § 37.1-65 or § 37.1-67.3.

If the defendant is committed pursuant to subdivision I of this subsection, the attorney for
the defendant shall be notified that the court is considering hospitalizing the defendant for
psychiatric treatment and shall have the opportunity to challenge the fmdings of the qualified
mental health professional. If the defendant is detained pursuant to subdivision 2 of this
subsection, the court having jurisdiction over the defendant's case and the attorney for the
defendant shall be given notice prior to the detention pursuant to a temporary order of detention
or as soon thereafter as is reasonable. Upon detention pursuant to subdivision 2 of this
subsection, a hearing shall be held, upon notice to the attorney for the defendant, either (I) before
the court having jurisdiction over the defendant's case or (ii) 1?efore a judge as defined in §
37.1-1 , in accordance with the provisions of § 37.1-67.4, in which case the defendant shall be
represented by counsel as specified in § 37.1-67.3 ; the hearing shall be held within forty-eight
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hours of execution of the temporary order to allow the court which hears the case to make the

findings, based upon clear and convincing evidence, which are specified in subdivision 1 of this
subsection. If the forty-eight-hour period herein specified terminates on a Saturday, Sunday or
legal holiday, such person may be detained for the same period allowed for detention pursuant to
an order for temporary detention issued pursuant to § 37.1-67.1.

In any case in which the defendant is hospitalized pursuant to this section, the court

having jurisdiction over the defendant's case may provide by order that the admitting hospital
evaluate the defendant's competency to stand trial and his mental state at the time of the offense
pursuant to §§ 19.2-169.1 and 19.2-169.5.

B. A defendant subject to this section shall be treated at a hospital designated by the
Commissioner as appropriate for treatment and evaluation of persons under criminal charge. The
director of the hospital shall, within thirty days of the defendant's admission, send a report to the
court with jurisdiction over the defendant addressing the defendant's continued need for
treatment as mentally ill and imminently dangerous to self or others and, if so ordered by the
cOurt, the defendant's competency to stand trial, pursuant to subsection D of § 19.2-169.1 , and
his mental state at the time of the offense, pursuant to subsection D of § 19.2-169.5. Based on
this report, the court shall either (I) find the defendant incompetent to stand trial pursuant to
subsection E of § 19.2-169.1- and proceed accordingly, (ii) order that the defendant be discharged
from custody pending trial, (iii) order that the defendant be returned to jail pending trial, or (iv)
make other appropriate disposition, including dismissal of charges and release of the defendant.

c. A defendant may not be hospitalized longer than thirty days under this section
unless the court which has criminal jurisdiction over him or a judge as defined in § 37.1-1 holds
a hearing at which the defendant shall be represented by an attorney and finds clear and
convincing evidence that the defendant continues to be (I) mentally ill, (ii) imminently dangerous
to self or others, and (iii) in need of psychiatric treatment in a hospital. Hospitalization may be
extended in this manner for periods of sixty days, but in no event may such hospitalization be
continued beyond trial, nor shall such hospitalization act to delay trial, so long as the defendant
remains competent to stand trial.

§ 19.2-177.1

Detennination of mental illness after sentencing; hearing

A person convicted of a crime who is in the custody of a local correctional facility after
sentencing may be the subject of a mental commitment proceeding in accordance with the
procedures provided in Chapter 2 (§ 37.1-63 et seq.) of Title 37.1. Such proceeding shall be
commenced upon petition of the person having custody over the prisoner. If the person having
custody over the prisoner has reasonable cause to believe that (I) the prisoner is mentally ill and
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imminently dangerous to himself or others and (ii) requires treatment in a hospital rather than a
local correctional facility and the person having such custody arranges for an evaluation of the

prisoner by a person skilled in the diagnosis and treatment of mental illness, then a judge, as
defined in § 37.1-1 or, if a judge is not available, a magistrate, upon the advice of a person
skilled in the diagnosis and treatment of mental illness, may issue a temporary order of detention
for treatment in accordance with the procedures specified in subdivision A 2 of § 19.2-169.6.

In all other respects, the involuntary civil detention and commitment procedures specified
in Chapter 2 of Title 37.1 shall be applicable, except:

1. Any detention or commitment shall be only to a facility designated for this
purpose by the Commissioner;

2. In no event shall the prisoner have the right to make application for voluntary
admission and treatment as may be otherwise provided in § 37.1-65 or § 37.1-67.3;

3. The time that such prisoner is confined to a hospital shall be deducted from any
teml for which he may be sentenced, but in no event may such hospitalization be continued
beyond the date upon which his sentence would have expired;

4. Any prisoner hospitalized pursuant to this section who has not completed service
of his sentence upon discharge from the hospital shall serve the remainder of his sentence.

§ 37.1-48

Transfer of patients from one facility to another

The Commissioner may order the transfer of a resident or patient from one state hospital
to another or from one training center for the mentally retarded to another. When so transferred,
in accordance with appropriate admission, certification and commitment criteria as provided in
this title, a patient or resident is hereby declared to be a la\\lfuIly admitted patient or resident of
the facility to which he is transferred.

§ 37.1-64

(For effective date -See note) Admission procedures; forms

(a) Any person alleged to be mentally ill to a degree which warrants hospitalization
in a hospital as defined in § 37.1-1 of this title may be admitted to and retained as a patient in a

hospital by compliance with anyone of the following admission procedures:
( I) Voluntary admission by the procedure described in § 37.1-65 ;
(2) Involuntary admission by the procedure described in §§ 37.1-67.1 through

37.1-67.4.
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(b) The Board shall prescribe and the Department shall prepare the forms required in
procedures for admission as approved by the Attorney General. These forms, which shall be the

legal forms used in such admissions, shall be distributed by the Department to the clerks of the
general district courts and juvenile and domestic relations district courts of the various counties
and cities of the Commonwealth and to the directors of the respective state hospitals-

( c ) Any person alleged to be mentally ill to a degree which warrants emergency

hospitalization may be admitted to and retained as a patient in the state hospital closest to his
domicile by compliance with the admission procedures provided in § 37.1-65 or §§ 37.1-67.1
through 37 .1-67.4.

§ 37.1-65

Voluntary admission

Any state hospital shall admit as a patient any person requesting admission who, having
been screened by the community services board or the community mental health clinic which
serves the political subdivision of which the person is a resident and having been examined by a
physician on the staff of such hospital, is deemed to be in need of hospitalization by such board
or clinic and the physician for mental illness, mental retardation or substance abuse.

§ 37.1-67.01

Emergency custody; issuance and execution of order

Based upon probable cause to believe that the person is mentally ill and in need of
hospitalization and that the person presents an imminent danger to self or others as a result of
mental illness, or is so seriously mentally ill as to be substantially unable to care for self, any
magistrate may, upon the sworn petition of any responsible person or upon his own motion, issue
an emergency custody order requiring any person within his judicial district who is incapable of
volunteering or unwilling to volunteer for treatment to be taken into custody and transported to a
convenient location to be evaluated by a person designated by the community services board who
is skilled in the diagnosis and treatment of mental illness in order to assess the need for
hospitalization. A law-enforcement officer who, based upon his observation or the reliable
reports of others, has probable cause to believe that a person meets the criteria for emergency
custody as stated in this section may take that person into custody and transport that person to an
appropriate location to assess the need for hospitalization without prior authorization. Such
evaluation shall be conducted immediately. The person shall remain in custody until a temporary
detention order is issued or until the person is released, but in no event shall the period of
custody exceed four hours. A law-enforcement officer may lawfully go to or be sent beyond the
territorial limits of the county , city or town in which he serves to any point in the Commonwealth
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for the purpose of executing an order for emergency custody pursuant to this section. Nothing

herein shall preclude a law-enforcement officer from obtaining emergency medical treatment or
further medical evaluation at any time for a person in his custody as provided in this section.

If an order of emergency custody is not executed within four hours of its issuance the
order shall be void and shall be returned unexecuted to the office of the clerk of the issuing court
or, if such office is not open, to any judge or magistrate thereof.

§ 37.1-67.1

Involuntary temporary detention; issuance and execution of order

For the purposes of this section, a designee ofa community services board is defined as
an examiner able to provide an independent examination of the person who is not related by
blood or marriage to the person, who has no financial interest in the admission or treatment of the
person, who has no investment interest in the hospital detaining or admitting the person under
this article and, except for employees of state hospitals and of the U.S. Department of Veterans
Affairs, who is not employed by such hospital. For purposes of this section, investment interest
means the ownership or holding of an equity or debt security , including, but not limited to, shares
of stock in a corporation, interests or units of a partnership, bonds, debentures, notes, or other
equity or debt instruments. .

A magistrate may, upon the advice of, and only after an in-person evaluation by, an
employee of the local community services board or its designee who is skilled in the assessment
and treatment of mental illness, issue an order of temporary detention if it appears from all
evidence readily available that the person is mentally ill and in need of hospitalization and that
the person presents an imminent danger to se.lf or others as a result of mental illness, or is so
seriously mentally ill as to be substantially unable to care for self, and the person is incapable of
volunteering or unwilling to volunteer for treatment. Such order may include transportation of
the person to such other medical facility as may be necessary to obtain emergency medical
evaluation or treatment prior to placement.

A magistrate may issue such order of temporary detention without an emergency custody
order proceeding. A magistrate may issue an order of temporary detention without a prior
in-person evaluation if (1) the person has been personally examined within the previous
seventy-two hours by an employee of the local community services board or its designee who is
skilled in the assessment and treatment of mental illness or (ii) there is a significant physical,
psychological or medical risk, to the person or to others, associated with conducting such
evaluation.
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An employee of the local community services board or its designee shall determine the
facility of temporary detention for all individuals detained pursuant to this section. The facility
shall be identified on the prescreening report and indicated on the temporary detention order. The

Board of Medical Assistance Services shall, by regulation, establish a reasonable rate per day of

inpatient care for temporary detention. The institution or other place of detention shall be
approved pursuant to regulations of the Board of Mental Health, Mental Retardation and
Substance Abuse Services. The employee of the community services board or its designee who is
conducting the evaluation pursuant to this section shall determine, prior to the issuance of the
temporary detention order, the insurance status of the person. Except as provided herein for
defendants requiring hospitalization in accordance with subdivision A 2 of § 19.2-169.6, such
person shall not be detained in a jailor other place of confinement for persons charged with
criminal offenses.

A law-enforcement officer may lawfully go to or be sent beyond the territorial limits of
the county , city , or town in which he serves to any point in the Commonwealth for the purpose of
executing any order for temporary detention pursuant to this section. The duration of temporary
detention shall not exceed forty-eight hours prior to a hearing. If the forty-eight-hour period
herein specified terminates on a Saturday, Sunday or legal holiday, such person may be detained,
as herein provided, until the next day which is not a Saturday, Sunday or legal holiday, but in no
event may he be detained for longer than seventy-two hours or ninety-six hours when such legal
holiday occurs on a Monday or Friday. For purposes of this section, a Saturday, Sunday, or legal
holiday shall be deemed to include the time period up to 8:00 a.m. of the next day which is not a
Saturday, Sunday, or legal holiday. Nothing herein shall preclude a law-enforcement officer from
obtaining emergency medical treatment or further medical evaluation at any time for a person in
his custody as provided in this section.

In any case in which temporary detention is ordered pursuant to this section upon petition
of a person having custody of a defendant in accordance with subdivision A 2 of § 19.2-169.6,
the magistrate executing the order of temporary detention shall place such person in a hospital
designated by § 19.2-169.6 B, or if such facility is not available, the defendant shall be detained
in a jailor other place of confinement for persons charged with criminal offenses and shall be
transferred to such hospital as soon as possible thereafter. The hearing shall be held, upon notice
to the attorney for the defendant, either (I) before the court having jurisdiction over the
defendant's case, or (ii) before ajudge as defined in § 37.1-1 in accordance with the provisions of
§ 37.1-67.4, in which case the defendant shall be represented by counsel as specified in §
37.1-67.3. In any case in which temporary detention is ordered pursuant to this section upon
petition for involuntary commitment of a minor, the petition shall be filed and the hearing
scheduled in accordance with the provisions of § 16.1-341.

On such petition and prior to a: hearing as authorized in § 37.1-67.3 or § 16.1-341, the

judge may release such person on his personal recognizance or bond set by the judge if it appears
from all evidence readily available that such release will not pose an imminent danger to himself
or others. In the case of a minor, the judge may release the minor to his parent. The director of
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the hospital in which the person is detained may release such person prior to a hearing as

authorized in § 37.1-67.3 or § 16.1-341 if it appears, based on an evaluation conducted by the

psychiatrist or clinical psychologist treating the person, that the person would not present an
imminent danger to self or others if released.

If an order of temporary detention is not executed within twenty-four hours of its
issuance, or within such shorter period as is specified in the order, the order shall be void and
shall be returned unexecuted to the office of the clerk of the issuing court or if such office is not
open, to any judge or magistrate thereof. Subsequent orders may be issued upon the original
petition within ninety-six hours after the petition is filed. However, a magistrate must again
obtain the advice of an employee of the local community services board or its designee who is
skilled in the diagnosis or treatment of mental illness prior to issuing a subsequent order upon the
original petition. Any petition for which no order of temporary detention or other process in
connection therewith is served on the subject of the petition within ninety-six hours after the
petition is filed shall be void and shall be returned to the office, of the clerk of the issuing court.

The chief judge of each general district court shall establish and require that a magistrate,
as provided by this section, be available seven days a week, twenty-four hours a day, for the
purpose of perfonning the duties established by this section. Each community services board
shall provide to each general district court and magistrate's office within its jurisdiction a list of
its employees and designees who are available to perfonn the evaluations required herein.

§ 37.1-67.3

Same; involuntary admission and treatment

The commitment hearing shall be hel~ within forty-eight hours of the execution of the
temporary detention order as provided for in § 37.1-67.1 ; however, if the forty-eight-hour period
herein specified terminates on a Saturday, Sunday, or legal holiday, such person may be
detained, as herein provided, until the next day which is not a Saturday, Sunday, or legal holiday,
but in no event may the person be detained for a period longer than seventy-two hours or
ninety-six hours when such legal holiday occurs on a Monday or Friday. A Saturday, Sunday, or
legal holiday shall be deemed to include the time period up to 8:00 a.m. of the next day which is
not a Saturday, Sunday, or legal holiday.

The judge, in commencing the commitment hearing, shall infornl the person whose
involuntary admission is being sought of his right to apply for voluntary admission and treatment
as provided for in § 37.1-65 and shall afford such person an opportunity for voluntary admission.
The judge shall ascertain if such person is then willing and capable of seeking voluntary
admission and treatment. If the person is capable and willingly accepts voluntary admission and
treatment, the judge shall require him to accept voluntary admission for a minimum period of
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treatment and after such minimum period, not to exceed seventy-two hours, to give the hospital

forty-eight hours' notice prior to leaving the hospital, during which notice period he shall not be

discharged, unless sooner discharged pursuant to § 37.1-98 or § 37.1-99. Such person shall be
subj ect to the transportation provisions as provided in § 37.1- 71 and the requirement for

prescreening by a community services board or community mental health clinic as provided in §
37.1-65.

If a person is incapable of accepting or unwilling to accept voluntary admission and
treatment, the judge shall inform such person of his right to a commitment hearing and right to
counsel. The judge shall ascertain if a person whose admission is sought is represented by
counsel, and if he is not represented by counsel, the judge shall appoint an attomey-at-law to
represent him. However, if such person requests an opportunity to employ counsel, the court
shall give him a reasonable opportunity to employ counsel at his own expense.

A Mitten explanation of the involuntary commitment process and the statutory
protections associated with the process shall be given to the person and its contents explained by
an attorney prior to the commitment hearing. The Mitten explanation shall include, at a
minimum, an explanation of the person's right to retain private counselor be represented by a
court-appointed attorney, to present any defenses including independent evaluation and expert
testimony or the testimony of other witnesses, to be present during the hearing and testify , to
appeal any certification for involuntary admission to the circuit COurt, and to have a jury trial on
appeal. The judge shall ascertain whether the person whose admission is sought has been given
the Mitten explanation required herein.

To the extent possible, during or before the commitment hearing, the attorney for the
person whose admission is sought shall interview his client, the petitioner, the examiner
described below, the community services board staff, and any other material witnesses. He shall
also examine all relevant diagnostic and other reports, present evidence and witnesses, if any, on
his client's behalf, and otherwise actively represent his client in the proceedings. The role of the
attorney shall be to represent the wishes of his client, to the extent possible.

The petitioner shall be given adequate notice of the place, date, and time of the
commitment hearing. The petitioner shall be entitled to retain counsel at his own expense, to be
present during the hearing, and to testify and present evidence. The petitioner shall be
encouraged but shall not be required to testify at the hearing and the person whose admission is
sought shall not be released solely on the basis of the petitioner's failure to attend or testify
during the hearing.

Notwithstanding the above, the judge shall require an examination of such person by a
psychiatrist or a psychologist who is licensed in Virginia by either the Board of Medicine or the
Board of Psychology who is qualified in the diagnosis of mental illness or, if such a psychiatrist
or psychologist is not available, any mental health professional who is (I) licensed in Virginia
through the Department of Health Professions and (ii) qualified in the diagnosis of mental illness,
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The examiner chosen shall be able to provide an independent examination of the person. The

examiner shall not be related by blood or marriage to the person, shall not be responsible for
treating the person, shall have no financial interest in the admission or treatment of the person,
shall have no investment interest in the hospital detaining or admitting the person under this

article, and, except for employees of state hospitals and of the U .s. Department of Veterans
Affairs, shall not be employed by such hospital. For purposes of this section, investment interest
means the ownership or holding of an equity or debt security , including, but not limited to, shares
of stock in a corporation, interests or units of a partnership, bonds, debentures, notes, or other
equity or debt instruments.

All such examinations shall be conducted in private. The judge shall summons the
examiner who shall certify that he has personally examined the individual and has probable cause
to believe that the individual (I) is or is not so seriously mentally ill as to be substantially unable
to care for himself, or (ii) does or does not present an imminent danger to himself or others as a
result of mental illness, and (iii) requires or does not require involuntary hospitalization or
treatment. Alternatively, the judge, in his discretion, may accept written certification of the
examiner's fmdings if the examination has been personally made within the preceding five days
and if there is no objection sustained to the acceptance of such written certification by the person
or his attorney. The judge shall not render any decision on the petition until such ~xaminer has
presented his report either orally or in writing.

Except as otherwise provided in this section, prior to making any adjudication that such
person is mentally ill and shall be confined to an institution pursuant to this section, the judge
shall require from the community services board which serves the political subdivision where the
person resides a prescreening report, and the board or clinic shall provide such a report within
forty-eight hours or within seventy-two hours if the forty-eight-hour period terminates on a
Saturday, Sunday or legal holiday. The report shall state whether the person is deemed to be so
seriously mentally ill that he is substantially unable to care for himself, an imminent danger to
himself or others as a result of mental illness and in need of involuntary hospitalization or
treatment, whether there is no less restrictive alternative to institutional confinement and what the
recommendations are for that person's care and treatment. In the case of a person sentenced and
committed to the Department of Corrections and who has been examined by a psychiatrist or
clinical psychologist, the judge may proceed to adjudicate whether the person is mentally ill and
should be confmed pursuant to this section without requesting a prescreening report from the
community services board.

After observing the person and obtaining the necessary positive certification and other
relevant evidence, if the judge fmds specifically that the person (I) presents an imminent danger
to himself or others as a result of mental illness, or (ii) has been proven to be so seriously
mentally ill as to be substantially unable to care for himself, and (iii) that alternatives to
involuntary confinement and treatment have been investigateG and deemed unsuitable and there
is no less restrictive alternative to institutional confinement and treatment, the judge shall by
written order and specific fmdings so certify and order that the person be placed in a hospital or
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other facility for a period of treatment not to exceed 180 days from the date of the court order .
Such placement shall be in a hospital or other facility designated by the community services
board which serves the political subdivision in which the person was examined as provided in

this section. If the community services board does not provide a placement recommendation at
the commitment hearing, the person shall be placed in a hospital or other facility designated by
the Commissioner .

After observing the person and obtaining the necessary positive certification and other
relevant evidence, if the judge finds specifically that the person (I) presents an imminent danger
to himself or others as a result of mental illness, or (ii) has been proven to be so seriously
mentally ill as to be substantially unable to care for himself, and (iii) that less restrictive
alternatives to institutional confinement and treatment have been investigated and are deemed
suitable, and if, moreover, the judge finds specifically that (I) the patient has the degree of
competency necessary to understand the stipulations of his treatment, (ii) the patient expresses an
interest in living in the community and agrees to abide by his treatment plan, (iii) the patient is
deemed to have the capacity to comply with the treatment plan, (iv) the ordered treatment can be
delivered on an outpatient basis, and (v) the ordered treatment can be monitored by the
community services board or designated providers, the judge shall order outpatient treatment,
day treatment in a hospital, night treatment in a hospital, outpatient involuntary treatment with
anti-psychotic medication pursuant to § 37.1-134.5, or such other appropriate course of treatment
as may be necessary to meet the needs of the individual. Upon failure of the patient to adhere to
the terms of the outpatient treatment, the judge may revoke the same and, upon notice to the
patient and after a commitment hearing, order involuntary commitment for treatment at a
hospital. The community services board which serves the political subdivision in which the
person resides shall recommend a specific course of treatment and programs for provision of
such treatment. The community services board shall monitor the person's compliance with such
treatment as may be ordered by the court under this section, and the person's failure to comply
with involuntary outpatient treatment as ordered by the court may be admitted into evidence in
subsequent hearings held pursuant to the provisions of this section.

The judge shall make or cause to be made a tape or other audio recording of the hearing
and shall submit such recording to the appropriate district court clerk to be retained in a
confidential file. Such recordings shall only be used to document and to answer questions
concerning the judge's conduct of the hearing. These recordings shall be retained for at least three
years from the date of the relevant commitment hearing. The judge shall also order that copies of
the relevant medical records of such person be released to the facility or program in which he is
placed upon request of the treating physician or director of the facility or program. Except as
provided in this section, the court shall keep its copies of relevant medical records, reports, and
court documents pertaining to the hearings provided for in this section confidential if so
requested by such person, or his counsel, with access provided only upon court order for good
cause shown. Such records, reports, and documents shall not be subject to the Virginia Freedom
of Information Act (§ 2.1-340 et seq.). Such person shall be released at the expiration of 180 days
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unless involuntarily committed by further petition and order of a court as provided herein or such

person makes application for treatment on a voluntary basis as provided for in § 37.1-65.

The procedures required by this section shall be followed at such commitment hearing.
The judge shall render a decision on such petition after the appointed examiner has presented his
report, either orally or in writing, and after the community services board which serves the
political subdivision where the person resides has presented a prescreening report, either orally or
in writing, with recommendations for that person's placement, care and treatment.

The clerk shall certify and forward forthwith to the Central Criminal Records Exchange,
on a foml provided by the Exchange, a copy of any order for involuntary commitment to a
hospital. The copy of the foml and the order shall be kept confidential in a separate file and used
only for the purpose of conducting a fireanns transaction record check authorized by
§ 18.2-308.2:2.

§ 37.1-67.4

Same; where hearings may be held; services during temporary detention; costs

The hearing provided for pursuant to § 37.1-67.3 may be conducted by the judge at the
convenient institution or other place provided for in § 37.1-67.1 , if he deems it advisable, even
though such institution or place is located in a county or city other than his own. In conducting
such hearings in a county or city other than his own, the judge shall have all of the authority and
power which he would have in his own county or city .A judge, substitute judge or special justice
of the county or city in which such institution or place is located may conduct the hearing
provided for in § 37.1-67.3.

Any such convenient institution caring for a person placed with it pursuant to a temporary
order of detention is authorized to provide emergency medical and psychiatric services within its
capabilities when the institution determines such services are in the best interests of the person
within its care. The costs incurred as a result of such hearings and such costs incurred by the
convenient institution in providing such services during such period of temporary detention shall
be paid and recovered as provided in § 37.1-89. The maximum costs reimbursable by the
Commonwealth pursuant to this section shall be established by the State Board of Medical
Assistance Services based on reasonable criteria.

Where coverage by a third-party payor exists, the institution seeking reimbursement
under this section shall firSt seek reimbursement from the third-party payor. The Commonwealth
shall reimburse the providers only for the balance of costs remaining after the allowances
covered by the third-party payor have been received. .
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§ 37.1-67.5

Same; interpreters for deaf persons in commitment or certification proceedings

In any proceeding pursuant to § 37.1-65.1 or §§ 37.1-67.1 through 37.1-67.4 in which a
deaf person is alleged to be mentally retarded or mentally ill, an interpreter for such deaf person
shall be appointed by the justice of the court in which such proceeding is pending from a list of
qualified interpreters provided by the Department for the Deaf and Hard-of-Hearing. Such
interpreter shall be compensated as provided for in § 37 .1-89.

§ 37.1-67.6

Appeal of commitment or certification order

Any person involuntarily committed pursuant to § 37.1-67.3 or certified as eligible for
admission pursuant to § 37.1-65.1 shall have the right to appeal such order to the circuit court in
the jurisdiction wherein he was committed or certified or wherein the hospital or mental
retardation facility to which he was admitted is located. Choice of venue shall rest with the party
noting the appeal. The court may transfer the case upon a finding that the other forum is more
convenient. Such appeal must be filed within thirty days from the date of the order and shall be
given priority over all other pending matters before the court and heard as soon as possible,
notwithstanding § 19.2-241 providing time within which the court shall set criminal cases for
trial. The clerk of the court from which an appeal is taken shall immediately transmit the record
to the clerk of the appellate court. The clerk of the circuit court shall provide written notification
of the appeal to the petitioner in the case in accordance with procedures set forth in § 16.1-112.
No appeal bond or writ tax shall be required and the appeal shall proceed without the payment of
costs or other fees. Costs may be recovered as provided for in § 37.1-89.

The appeal shall be heard de novo. An order continuing the commitment shall be entered
only if the criteria in § 37.1-67.3 are met at the time the appeal is heard. The person so
committed or certified shall be entitled to trial by jury .Seven persons from a panel of thirteen

shall constitute a jury in such cases.

If such person is not represented by counsel, the judge shall appoint an attorney-at-law to
represent him. Counsel so appointed shall be paid a fee of seventy-five dollars and his necessary
expenses. The order of the court from which the appeal is taken shall be defended by the attorney
for the Commonwealth.
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§ 37.1-70

Examination of persons presented for admission

Any person presented for admission to a hospital shall forthwith, and not later than
twenty-four hours after arrival, be examined by one or more of the physicians on the staff
thereof. If such examination reveals that there is sufficient cause to believe that such person is
mentally ill, he shall be retained at the hospital; but if the examination reveals insufficient cause,
the person shall be returned to the locality in which the petition was initiated or in which such
person resides.

The Board shall promulgate rules and regulations to institute preadmission screening to
prevent inappropriate admissions to the facilities and programs operated by the Department.

§ 37.1-71

Transportation of person certified for admission

When a person has been certified for admission to a hospital under §§ 37.1-67.3,
37.1-67.4 or § 37.1-67.6, a determination shall be made by the judge regarding the transportation
of that person to the proper hospital. The judge may consult with the person's treating mental
health professional and any involved community services board staff regarding the person's
dangerousness and whether the sheriff should transport or whether transportation alternatives as
provided in § 37 .1- 72 may be utilized. If the judge determines that the person requires
transportation by the sheriff, such person may be delivered to the care of the sheriff, as specified
in this section, who shall transport such person to the proper hospital. In no event shall transport
commence later than six hours after notification to the sheriff of such certification.

The sheriff of the jurisdiction where the person is a resident shall be responsible for
transporting the person unless the sheriffs office of such jurisdiction is located more than lOO
road miles from the nearest boundary of the jurisdiction in which the proceedings took place. In
cases where the sheriff of the jurisdiction of which the person is a resident is more than 100 road
miles from the nearest boundary of the jurisdiction in which the proceedings took place, it shall
be the responsibility of the sheriff of the latter jurisdiction to transport the person. The cost of
transportation of any person so applying or certified for admission pursuant to § 37.1-67.3 or §
37.1-67.4 shall be paid by the Commonwealth from the same funds as for care in jail.

If any state hospital has become too crowded to accommodate any such person certified
for admission therein, the Commissioner shall give notice of the fact to all sheriffs and shall
designate the hospital to which they shall transport such persons.
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§37.1-72

Custody of certified person for purpose of transportation

Any judge who shall certify an admission under this chapter may order that such person
be placed in. the custody of any responsible person or persons, including a representative of the
facility in which the individual is temporarily hospitalized during the temporary detention period,
for the sole purpose of transporting such person to the proper hospital.

§ 37.1-73

Detention in jail after certification

It shall be unla\Vful for any sheriff, sergeant or other officer to use any jailor other place
of confinement for criminals as a place of detention for any person in his custody for
transportation to a hospital, unless the detention therein of such person not to exceed a period of
twenty-four hours is specifically authorized by the committing judge, except that such authority
shall not be given by any judge for the Counties of Augusta, Arlington and Fairfax and the Cities
of Alexandria, Fairfax, Falls Church, Waynesboro and Staunton.

§ 37.1-74

Mentally ill persons not to be confined in cells with criminals

In no case shall any sheriff or jailer confine any mentally ill person in a cell or room with
prisoners charged with or convicted of crime.

§ 37.1-75

Escape, sickness, death or discharge of certified person while in custody;
warrant for person escaping

If any person who has been certified for admission to a hospital, while in the custody of a
sheriff or other person. shall escape, become too sick to travel, die, or be dischar~ed by due
process of law, the sheriff or other person shall immediatel y notify the Commissioner of that
fact. If any person with whose custody a sheriff or other persQn has been charged under the
provisions of this chapter shall escape, the sheriff or other person having such individual in
custody shall immediately secure a warrant from any officer authorized to issue warrants
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charging the individual with escape from lawful custody, directing his apprehension and stating
what disposition shall be made of such person upon arrest.

§ 37.1-76

Arrest of certain persons involuntarily confined

If any person involuntarily confined in any hospital escape therefrom, the director may
forthwith issue a warrant directed to any officer authorized to make arrests, who shall arrest such
person and carry him back to the hospital or such other appropriate facility operated by the
Department of Mental Health, Mental Retardation and Substance Abuse Services which is in
close proximity to the jurisdictions served by the arresting officer. The officer to whom the
warrant is, directed may execute the same in any part of the Commonwealth.

§ 37.1-77

Arrest without warrant

Any officer authorized to make arrests is authorized to make such an arrest under a
warrant issued under the provisions of § 37.1-75 or § 37.1-76, without having such warrant in his
possession, provided the same has been issued and the arresting officer has been advised of the
issuance thereof by telegram, radio or teletype message containing the name of the person
wanted, directing the disposition to be made of the person when apprehended, and stating the
basis of the issuance of the warrant.

§ 37.1-78

Attendants to conduct persons admitted voluntarily to hospitals

When application is made to the director of a hospital for admission pursuant to §
37.1-65, he may send an attendant from the hospital to conduct such person to the hospital. If for
any reason it is impracticable to employ an attendant for this purpose, then the director may
appoint some suitable person for the purpose, or may request the sheriff of the county or city in
which the person resides to convey him to the hospital. The sheriff or other person appointed for
the purpose shall receive only his necessary expenses for conveying any person admitted to the
hospital. Expenses authorized herein shall be paid by the Department.
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§37.1-78.1

Transfer of patients

Whenever any patient is retained in or by a state hospital, the Commissioner upon
recommendation by the community services board serving the patient's county or city of
residence prior to his admission to such hospital may order the transfer of any such patient to any
other hospital or Veterans Administration hospitals, centers, and other facilities and installations,
and such other hospital or Veterans Administration hospitals, centers, and other facilities and
installations may retain such patient under the authority of the admission or order applicable to
the hospital from which such patient was transferred. No such transfer shall alter any right of a
patient under the provisions of this chapter nor shall such transfer divest a judge or court, before
which a hearing or request therefor is pending, of jurisdiction to conduct such hearing.

Special justices to perform duties of judge under this title

The chief judge of each judicial circuit may appoint one or more special justices, for the
purpose of performing the duties required of a judge by this title. At the time of appointment
each such special justice shall be a person licensed to practice law in this Commonwealth, shall
have all the powers and jurisdiction conferred upon a judge by this title and shall serve under the
supervision and at the pleasure of the chief judge making the appointment. Within six months of
appointment, each special justice appointed on or after January 1, 1996, shall complete a
minimum training program as prescribed by the Executive Secretary of the Supreme Court.
Special justices shall collect the fees prescribed in this title for such service and shall retain fees
unless the governing body of the county or city in which such services are performed shall
provide for the payment of an annual salary for such services, in which event such fees shall be
collected and paid into the treasury of such county or city .

§ 37.1-89

Fees and expenses

Any special justice as defined in § 37.1-88 and any district court substitute judge who
presides over hearings pursuant to the provisions of §§ 37.1-67.1 through 37.1-67.4 shall receive
a fee of fifty-seven dollars and fifty cents for each commitment hearing and his necessary
mileage. Any special justice and any district court substitute judge who presides over a hearing
shall receive a fee oftwenty-eight dollars and seventy-five cents for each certification hearing
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and each order under § 37.1-134.5 ruling on competency or treatment and his necessary mileage .
Every physician, psychologist, or other mental health professional, or interpreter for the deaf
appointed pursuant to § 37.1-67.5 who is not regularly employed by the Commonwealth of
Virginia who is required to serve as a witness or as an interpreter for the Commonwealth in any
proceeding I,mder this chapter shall receive a fee of fifty dollars and his necessary expenses for
each commitment hearing in which he serves. Every physician, clinical psychologist or
interpreter for the deaf appointed pursuant to § 37.1-67.5 who is not regularly employed by the
Commonwealth and who is required to serve as a witness or as an interpreter for the
Commonwealth in any proceeding under this chapter shall receive a fee oftwenty-five dollars
and necessary expenses for each certification hearing in which he serves. Other witnesses
regularly summoned before a judge under the provisions of this chapter shall receive such
compensation for their attendance and mileage as is allowed witnesses summoned to testify
before grand juries. Every attorney appointed under § 37.1-65.1 or §§ 37.1-67.1 through
37.1-67.4 shall receive a fee of fifty dollars and his necessary expenses for each commitment
hearing. Every attorney appointed shall receive a fee oftwenty-five dollars and his necessary
expenses for each certification hearing and each proceeding under § 37.1-134.5. Except as
hereinafter provided, all expenses incurred, including the fees, attendance and mileage aforesaid,
shall be paid by the Commonwealth. Any such fees, costs and expenses incurred in connection
with an examination or hearing for an admission pursuant to § 37.1-65.1 or §§ 37.1-67.1 through
37.1-67.4 in carrying out the provisions of this chapter or in connection with a proceeding under
§ 37.1-134.5, when paid by the Commonwealth, shall be recoverable by the Commonwealth
from the person who is the subject of the examination, hearing or proceeding, or from his estate.
Such collection or recovery may be undertaken by the Department. All such fees, costs and
expenses, if collected or recovered by the Department, shall be refunded to the Commonwealth.
No such fees or costs shall be recovered, however, from the person who is the subject of the
examination or his estate when no good cause for his admission exists or when the recovery
would create an undue financial hardship.

§ 37.1-90

Place ofhearing

Any hearing held by a judge pursuant to the provisions of this article may be held in any
courtroom available within the county or city wherein the hospital is located or, unless objection
thereto is made by the attorney for the person alleged to be mentally ill, in any appropriate place,
open to the public, which may be made available by the Commissioner and approved by the
judge. Nothing herein shall be construed as prohibiting the place of hearing being on the grounds
of the hospital.

§ 37.1-91

Disposition of nonresidents
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If it appears that the person examined is mentally ill and a nonresident of this

Commonwealth, the same proceedings shall be had with regard to him as if he were a resident of
the Commonwealth and if the nonresident be admitted to a state hospital under these

proceedings, a statement of the fact of his nonresidence and of the place of his domicile or
residence, or from whence he came, as far as known, shall accompany any petition respecting
him. The Commissioner shall, as soon as practicable, cause him to be returned to his family or
friends, if known, or the proper authorities of the state or country from which he came, if
ascertained and such return is deemed expedient by the Commissioner .

§ 37.1-92

Admission of aliens

Whenever any person shall be admitted to a state hospital, or any other state institution
which is supported wholly or in part by public funds, it shall be the duty of the Commissioner to
inquire forthwith into the nationality of such person, and if it shall appear that such person is an
alien, to notify immediately the United States immigration officer in charge of the district in
which such institution is located.

Upon the official request of the United States immigration officer, in charge of the
territory or district in which is located any court or justice certifying or ordering any alien for
admission to such institution, it shall be the duty of the clerk of such court to furnish, without
charge, a certified copy, in duplicate, of any record pertaining to the case of the admitted alien.
Such information shall be deemed confidential.

§ 37.1-93

Admission of veteran to, or transfer to or from, a Veterans' Administration hospital or other

facility

Whenever it appears that the person found to be mentally ill is a veteran eligible for
treatment in a Veterans' Administration hospital, center, or other facility or installation, the
justice may, upon receipt of a certificate of eligibility from the hospital, center, or other facility
or installation concerned, certify or order the person to the hospital, center, or other facility or
installation regardless of whether the person is a legal resident of this Commonwealth. Any
veteran who heretofore has been, or hereafter is, a patient in a state hospital, and is eligible for
treatment in a Veterans' Administration hospital, center, or other facility or installation may with
the written consent of the manager of the Veterans' Administration hospital, center, or other
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facility or installation, be transferred to the Veterans' Administration hospital, center, or other
facility or installation. Any veteran heretofore or hereafter admitted to a Veterans' Administration
hospital, center, or other facility or installation, ifhe be a legal resident of this Commonwealth,
who is otherwise eligible for treatment in a state hospital, may with written authorization of the

Commissioner, be transferred to the state hospital.

§ 37.1-98

Discharge, conditional release, and convalescent status of patients

A. The director of a state hospital may discharge any patient after the preparation of
a predischarge plan fonnulated in cooperation with the community services board which serves
the political subdivision where the patient resided prior to hospitalization or with the board
located within the political subdivision the patient chooses to reside in immediately following the
discharge, except one held upon an order of a court or judge for a criminal proceeding, as

follows:

1. Any patient who, in his judgment, is recovered.
2. Any patient who, in his opinion, is not mentally ill.
3. Any patient who is impaired or not recovered and whose discharge, in the
judgment of the director, will not be detrimental to the public welfare, or injurious to the

patient.
4. Any patient who is not a proper case for treatment within the purview of this
chapter .

The predischarge plan required by this paragraph shall, at a minimum, (i) specify the
services required by the released patient in the community to meet the individual's needs for
treatment, housing, nutrition, physical care and safety; (ii) specify any income subsidies for
which the individual is eligible; (iii) identify all local and state agencies which will be involved
in providing treatment and support to the individual; and (iv) specify services which would be
appropriate for the individual's treatment and support in the community but which are currently
unavailable. F or all individuals discharged on or after January 1, 1987, the predischarge plan
shall be contained in a unifonn discharge document developed by the Department and used by all
state hospitals. If the individual will be housed in an adult care residence, as defined in §
63.1-172, the plan shall so state.

B. The director may grant convalescent status to a patient in accordance with rules
prescribed by the Board. The state hospital granting a convalescent status to a patient shall not be
liable for his expenses during such period. Such liability shall devolve upon the relative,
committee, person to whose care the patient is entrusted while on convalescent status, or the
appropriate local public welfare agency of the county or city of which the patient was a resident
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at the time of admission. The provision of social services to the patient shall be the responsibility
of the appropriate local public welfare agency as determined by policy approved by the State

Board of Social Services.

C. Any patient who is discharged pursuant to subdivision A 4 hereof shall, if

necessary for his welfare, be received and cared for by the appropriate local public welfare
agency. The provision of social services to the patient shall be the responsibility of the
appropriate local public welfare agency as determined by policy approved by the State Board of
Social Services. Expenses incurred by the provision of public assistance to the patient, who is
receiving twenty-four-hour care while in an adult care residence licensed pursuant to Chapter 9
(§ 63.1-172 et seq.) of Title 63.1, shall be the responsibility of the appropriate local public
welfare agency of the county or city of which the patient was a resident at the time of admission.

§ 37.1-98.2

Exchange of infonnation between community services boards and state facilities

Community services boards and state facilities may, when the individual has refused
consent, exchange the infom1ation required to prepare and inlplement a comprehensive
individualized treatment plan including a discharge plan as specified in § 37.1-98 A. This
section shall apply to all active clients of the community services boards and patients and

residents in facilities.

When a patient who is deemed suitable for discharge pursuant to § 37.1-98 A or his
guardian or committee refuses to authorize the release of that information which is required to
formulate and implement a predischarge plan as specified in § 37.1-98 A, then the community
services board may release without consent to those service providers and human service
agencies identified in the predischarge plan only such information as is needed to secure those
services specified in the plan. The release of any other client information to any agency or
individual not affiliated directly or by contract with community services boards or facilities shall
be subject to all rules and regulations promulgated by the Board or by agencies of the United
States government which govern confidentiality of patient information.

It is the intent of this law that any information exchanged about a patient or resident be
used only to facilitate treatment, training or community placement and that it shall be protected
from disclosure for any other purpose.

§ 37.1-99

Discharge of involuntarily committed patients from a private hospital
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The person in charge of a private hospital may discharge any patient involuntarily
committed who is recovered, or, if not recovered, whose discharge will not be detrimental to the

public welfare, or injurious to the patient, or meets such other criteria as specified in § 37.1-98.
The person in charge of such institution may refuse to discharge any patient involuntarily

committed, if, in his judgment, such discharge will be detrimental to the public welfare or
injurious to the patient.

If the guardian, committee or relatives of such patient refuse to provide properly for his
care and treatment, the person in charge of such institution may:

I. Apply to the Commissioner for the transfer of the patient to a state hospital; or
2. Apply to the Director of the United States Veterans' Administration Medical

Center for the transfer of the patient to such center.

The state hospital or Veterans' Administration Medical Center may retain such patient
under the authority of the admission or order applicable to the private hospital from which such
patient was transferred. No such transfer shall alter any right of a patient under the provisions of
Chapter 2 (§ 37.1-63 et seq.) of Title 37.1 nor shall such transfer divest a judge or cOurt, before
which a hearing or request therefor is pending, of jurisdiction to conduct such hearing. Prior to
accepting the transfer of any patient from a private hospital, the Commissioner shall receive from
such hospital a report which indicates that the patient is in need of further hospitalization. Upon
admission to a state facility of a person pursuant to this section, the director of the facility shall
notify the community services board or community mental health clinic which serves the area of
which the committed person is a resident of the person's name and local address and of the
location of the facility in which the person has been hospitalized, provided that such person or
his guardian has authorized the release of such information.

The person in charge of a private hospital may grant a convalescent status to a patient in
accordance with rules prescribed by the Board.

§ 37.1-100

Discharge of nonresident

The Commissioner may discharge a nonresident admitted under § 37.1-65 and shall do so
whenever it is necessary to accommodate a resident patient.

§ 37.1-101

Providing drugs or medicines for certain persons released from state hospitals
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When any patient is released from a state hospital, if such patient or the person legally
liable for his care and treatment is financially unable to pay for drugs or medicines which are
prescribed for him by a member of the medical staff of the state hospital in order to mitigate or
prevent a recurrence of the condition for which he has received care and treatment in such

institution, the Department or the community services board serving the patient's county or city
of residence may, from funds appropriated to the Department for that purpose, provide such

patient from time to time with such drugs and medicines. Such medication shall be dispensed
only in accordance with law.

§ 37.1-107

Nonresidents

Nothing in this title shall be construed to forbid any hospital to charge for the removal,
care and maintenance of any mentally ill, alcoholic or mentally retarded nonresident who has
been admitted to such hospital, and whose committee or next friend has contracted with such
hospital for the care and maintenance of such person, nor shall it be construed to permit the
admission or retention of any nonresident to the exclusion of a resident of the Commonwealth.

§ 37.1-134.5

Judicial authorization of treatment and detention of certain persons

A. An appropriate circuit court. or judge as defmed in § 37.1-1, may authorize on
behalf of an adult person, in accordance with this section, a specific treatment or course of
treatment for a mental or physical disorder, if it fmds upon clear and convincing evidence that (i)
the person is either incapable of making an infonned decision on his own behalf or is incapable
of communicating such a decision due to a physical or mental disorder, and (ii) the proposed
treatment is in the best interest of the person.

B. For purposes of this section:
"Disorder" shall include any physical or mental disorder or impairment, whether

caused by injury , disease, genetics, or other cause

"Incapable of making an informed decision" shall mean unable to understand the
nature, extent or probable consequences of a proposed treatment, or unable to make a
rational evaluation of the risks and benefits of the proposed treatment as compared with
the risks and benefits of alternatives to that treatment. Persons with dysphasia or other
communication disorders who are mentally competent and able to communicate shall not
be considered incapable of giving informed consent.
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c. Any person may request authorization of a specific treatment, or course of
treatment, for an adult person by filing a petition in the circuit cOurt, or with a judge as defined in
§ 37.1-1, of the county or city in which the allegedly incapable person resides or is located, or in
the county or city in which the proposed place of treatment is located. Upon filing such a
petition, the petitioner or the court shall deliver or send a certified copy of the petition to the
person for whom treatment is sought and, if the identity and whereabouts of the person's next of
kin are known, to the next of kin.

D. As soon as reasonably possible after the filing of the petition, the court shall
appoint an attorney to represent the interests of the allegedly incapable person at the hearing.
However, such appointment shall not be required in the event that the person, or another
interested person on behalf of the person, elects to retain private counsel at his own expense to
represent the interests of the person at the hearing. In the event that the allegedly incapable
person is indigent, his counsel shall be paid by the Commonwealth as provided in § 37.1-89 from
funds appropriated to reimburse expenses incurred in the involuntary mental commitment
process. However, this provision shall not be construed to prohibit the direct payment of an
attorney's fee either by the patient, or by an interested person on his behalf, which fee shall be
subject to the review and approval of the court.

E. Following the appointment of an attorney pursuant to subsection D above, the
court shall schedule an expedited hearing of the matter. The court shall notify the person who is
the subject of the petition, his next of kin, if known, the petitioner, and their respective counsel of
the date and time for the hearing. In scheduling such a hearing, the court shall take into account
the type and severity of the alleged physical or mental disorder, as well as the need to provide the
person's attorney with sufficient time to adequately prepare his client's case.

F. Notwithstanding the provisions of subsections C and E above regarding delivery
or seryice of the petition and notice of the hearing to the next of kin of any person for whom
consent to observation, testing or treatment is sought, if such person is a patient in any hospital at
the time the petition is filed, the court, in its discretion, may dispense with the requirement of any
notice to the next of kin.

G. Evidence presented at the hearing may be submitted by affidavit in the absence of
objection by the person who is the subject of the petition, the petitioner, either of their respective
counsel, or by any other interested party .Prior to the hearing, the attorney shall investigate the
risks and benefits of the treatment decision for which authorization is sought and of alternatives
to the proposed decision. The attorney shall make a reasonable effort to inform the person of this
information and to ascertain the person's religious beliefs and basic values and the views and
preferences of the person's next o-f kin.

H. Prior to authorizing treatment pursuant to this section, the court shall fmd:
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That there is no legally authorized guardian or committee available to give

consent;
2. That the person who is the subject of the petition is incapable either of making an

informed decision regarding a specific treatment or course of treatment or is physically or
mentally incapable of communicating such a decision;

3. That the person who is the subject of the petition is unlikely to become capable of
making an informed decision or of communicating an informed decision within the time required
for decision; and

4. That the proposed treatment or course of treatment is in the best interest of the
patient. However, the court shall not authorize a proposed treatment or course of treatment which
is proven by a preponderance of the evidence to be contrary to the person's religious beliefs or
basic values unless such treatment is necessary to prevent death or a serious irreversible
condition. The court shall take into consideration the right of the person to rely on nonmedical,
remedial treatment in the practice of religion in lieu of medical treatment.

1. The court may not authorize the following under this section:

I. Nontherapeutic sterilization, abortion, or psychosurgery .
2. Admission to a mental retardation facility or a psychiatric hospital, as defmed in §

37.1-1. However, the court may issue an order under this section authorizing a specific treatment
or course of treatment of a person whose admission to such facility has been or is simultaneously

being authorized under §§ 37.1-65,37.1-65.1, 37.1-65.2, 37.1-65.3, or § 37.1-67.1, or of a person
who is subject to an order of involuntary commitment previously or simultaneously issued under

§ 37.1-67.3.

3. Administration of antipsychotic medication for a period to exceed 180 days or
electroconvulsive therapy for a period to exceed 60 days pursuant to any petition filed under this
section. The court may authorize electroconvulsive therapy only if it is demonstrated by clear
and convincing evidence, which shall include the testimony of a licensed psychiatrist, that all
other reasonable forms of treatment have been considered, and that electroconvulsive therapy is
the most effective treatment for the person. Even if the court has authorized administration of
antipsychotic medication or electroconvulsive therapy hereunder, these treatments may be
administered over the person's objection only if he is subject to an order of involuntary
commitment, including outpatient involuntary commitment, previously or simultaneously issued
under § 37.1-67.3 or the provisions of Chapter 11 (§ 19.2-167 et seq.) or Chapter 11.1 (§
19.2-182.2 et seq.) of Title 19.2.

4. Restraint or transportation of the person, unless it fmds upon clear and
convincing evidence that restraint or transportation is necessary to the provision of an authorized
treatment for a physical disorder.

J. Any order authorizing treatment pursuant to subsection A shall describe the
treatment or course of treatment authorized and may authorize generally such related
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examinations, tests, or services as the court may determine to be reasonably related to the
treatment authorized. The order shall require the treating physician to review and document the
appropriateness of the continued admission of antipsychotic medications not less frequently than
every thirty days. Such order shall require the treating physician or other service provider to
report to the court and the person's attorney any change in the person's condition resulting in
probable restoration or development of the person's capacity to make and to communicate an
informed decision prior to completion of the authorized treatment and related services. The order
may further require the treating physician or other service provider to report to the court and the
person's attorney any change in circumstances regarding the authorized treatment or related
services which may indicate that such authorization is no longer in the person's best interests.
Upon receipt of such report, or upon the petition of any interested party , the court may enter such
order withdrawing or modifying its prior authorization as it deems appropriate. Any petition or
order under this section may be orally presented or entered, provided a written order shall be
subsequently executed.

K. Any order hereunder of a judge, or of a judge or magistrate under subsection M,
may be appealed de novo within ten days to the circuit court for the jurisdiction where the order
was entered, and any such order of a circuit court hereunder, either originally or on appeal, may
be appealed within ten days to the Court of Appeals.

L. Any licensed health professional or licensed hospital providing treatment, testing
or detention pursuant to the court's or magistrate's authorization ~ provided in this section shall
have no liability arising out of a claim to the extent it is based on lack of consent to such
treatment, testing or detention. Any such professional or hospital providing, withholding or
withdrawing treatment with the consent of the person receiving or being offered treatment shall
have no liability arising out of a claim to the extent it is based on lack of capacity to consent if a
court or a magistrate has denied a petition hereunder to authorize such treatment, and such denial
was based on an affirmative fmding that the person was capable of making and communicating
an informed decision regarding the proposed "provision, withholding or withdrawal of treatment.

M. Upon the advice of a licensed physician who has attempted to obtain consent and
upon a fmding of probable cause to believe that an adult person within the court's or a
magistrate's jurisdiction is incapable of making an infonned decision regarding treatment of a
physical or mental disorder, or is incapable of communicating such a decision due to a physical
or mental disorder, and that the medical standard of care calls for testing, observation or
treatment of the disorder within the next twenty-four hours to prevent death, disability or a
serious irreversible condition, the court or, if the court is unavailable, a magistrate may issue an
order authorizing temporary detention of the person by a hospital emergency room or other
appropriate facility and authorizing such testing, observation or treatment. The detention may not
be for a period exceeding twenty-four hours unless extended by the court as part of an order
authorizing treatment under subsection A. If before completion of authorized testing, observation
or treatment, the physician determines that a person subject to an order under this subsection has
become capable of making and communicating an infonned decision, the physician shall rely on
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the person's decision on whether to consent to further observation, testing or treatment. Ifbefore
issuance of an order under this subsection or during its period of effectiveness, the physician
learns of objection by a member of the person's immediate family to the testing, observation or
treatment, he shall so notify the court or magistrate, who shall consider the objection in
determining whether to issue, modify or terminate the order .

N. The provisions of § 37.1-89 relating to payment by the Commonwealth shall not
apply to the cost of detention, testing or treatment under this section.

0. Nothing in this section shall be deemed to affect the right to use, and the
authority conferred by, any other applicable statutory or regulatory procedure relating to consent,
or to diminish any common law authority of a physician or other treatment provider to provide,
withhold or withdraw services to a person unable to give or to communicate informed consent to
those actions, with or without the consent of the person's relative, including but not limited to
common law or other authority to provide treatment in an emergency situation; nor shall
anything in this section be construed to affect the law defining the conditions under which
consent shall be obtained for medical treatment, or the nature of the consent required.

§ 37.1-197

Community services board; powers and duties

Every community services board shall

I. Review and evaluate all existing and proposed public community mental health,
mental retardation and substance abuse services and facilities available to serve the community
and such private services and facilities as rece;ive funds through the board and advise the
appropriate local governments as to its fmdings.

2. Submit to the governing body or bodies of each political subdivision, of which it
is an agency, a program of community mental health, mental retardation and substance abuse

services and facilities for its approval.

3. Within amounts appropriated therefor, execute such programs and maintain such

services as may be authorized under such appropriations.

4. In accordance with its approved program, enter into contracts for rendition or
operation of services or facilities.
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5. Make rules or regulations concerning the rendition or operation of services and
facilities under its direction or supervision, subject to applicable standards or regulations
promulgated by the State Board.

6. Appoint a coordinator or director of community mental health, mental retardation
and substance abuse services, according to minimum qualifications as may be established by the
Department, and prescribe his duties. The compensation of such coordinator or director shall be
fixed by the board within the amounts made available by appropriation therefor .

7. Prescribe a reasonable schedule of fees for services provided by personnel or
facilities under the jurisdiction or supervision of the board and collection of the same. All fees
collected shall be included in the program submitted to the local governing body or bodies
pursuant to subdivision 2 hereof and in the budget submitted to the local governing body or
bodies pursuant to § 37.1-198 and shall be used only for community mental health, mental
retardation and substance abuse purposes. Every board shall institute a reimbursement system to
maximize the collection of fees from persons receiving services under the jurisdiction or
supervision of the board consistent with the provisions of § 37.1-202.1 and from responsible
third-party payors. Boards shall not attempt to bill or collect fees for time spent participating in
involuntary commitment hearings pursuant to § 37.1-67.3.

8. Accept or refuse gifts, donations, bequests or grants of money or property from
any source and utilize the same as authorized by the governing body or bodies of the political
subdivision or subdivisions of which it is an agency.

9. Seek and accept funds through federal grants. In accepting such grants the board
shall not bind the governing body or bodies of the political subdivision or subdivisions of which
it is an agency to any expenditures or conditions of acceptance without the prior approval of such
governing body or bodies.

10. Have authority , notwithstanding any provision of law to the contrary, to disburse
funds appropriated to it in accordance with such regulations as may be established by the

governing body of the political subdivision of which the board is an agency or, in the case of a
joint board, as may be established by agreement.

11. Apply for and accept loans as authorized by the governing body or bodies of the
political subdivision or subdivisions of which it is an agency. This provision is not intended to
affect the validity of loans so authorized and accepted prior to July 1, 1984.

12. Develop joint ~ual y.,Titten agreements, consistent with policies and procedures
established by the State Board, with local school divisions; health departments; boards of social
services; housing agencies, where they exist; courts; sheriffs; area agencies on aging and regional
Department of Rehabilitative Services offices. The agreements shall specify what services will be
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provided to clients. All participating agencies shall develop and implement the agreements and
shall review the agreements annually.

§ 37.1-197.1

Prescription team

A. In order to provide comprehensive mental health, mental retardation and
substance abuse services within a continuum of care, the community services board shall:

I. Establish and coordinate the operation of a prescription team which shall be
composed of representatives from the community services board. social services or public
welfare department, health department, Department of Rehabilitative Services serving in the
community services board's area and, as appropriate, the social services staff of the state
institution serving the community services board's catchment area and the local school division.
Such other human resources agency personnel may serve on the team as the team deems
necessary .The team, under the direction of the community services board, shall be responsible
for integrating the community services necessary to accomplish effective prescreening and
predischarge planning for clients referred to the community services board. When prescreening
reports are required by the court on an emergency basis pursuant. to § 37.1-67.3, the team may
designate one team member to develop the report for the court and report thereafter to the team.

2. Provide pre screening services prior to the admission for treatment pursuant to §
37.1-65 or § 37.1-67.3 of any person who requires emergency mental health services while in a

political subdivision served by the board.

3. Cooperate and participate in predischarge planning for any person, who prior to

hospitalization resided in a political subdivision served by the board or who chooses to reside
after hospitalization in a political subdivision served by the board, who is to be released from a
state hospital pursuant to § 37.1-98.

B. The community services board may perfonn the functions set out in subsection A
hereof in the case of children by referring clients who are minors to the locality's family
assessment and planning team and cooperating with the community policy and management
team in the coordination of services for troubled youths and their families.

§63.1-174.001

Admissions and discharge

A. The Board shall promulgate regulations
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Governing admissions to adult care residences.

2. Establishing a process to ensure that residents admitted or retained in an adult
care residence receive the appropriate services and that, in order to determine whether a resident's
needs can continue to be met by the residence and whether continued placement in the residence
is in the best interests of the resident, each resident receives periodic independent reassessments
and reassessments in the event of significant deterioration of the resident's condition.

3. Governing appropriate discharge planning for residents whose care needs can no

longer be met by the residence.

4. Addressing the involuntary discharge of residents.

5. Requiring that residents are informed of their rights pursuant to § 63.1-182.1 at

the time of admission.

6. Establishing a process to ensure that any resident temporarily detained in an
inpatient facility pursuant to § 37.1-67.1 is accepted back in the adult care residen~e if the
resident is not involuntarily committed pursuant to § 37.1-67.3.

B. Adult care residences shall not admit or retain individuals with any of the
following conditions or care needs:

I. Ventilator dependency.

2. Dennal ulcers III and IV, except those stage III ulcers which are detennined by

an independent physician to be healing.

3. Intravenous therapy or injections directly into the vein except for intennittent
intravenous therapy managed by a health care professional licensed in Virginia or as pennitted in

subsection C.

4. Airborne infectious disease in a communicable state, that requires isolation of the
individual or requires special precautions by the caretaker to prevent transmission of the disease,
including diseases such as tuberculosis and excluding infections such as the common cold.

Psychotropic medications without appropriate diagnosis and treatment plans.5

Nasogastric tubes;6.

7. Gastric tubes except when the individual is capable of independently feeding
himself and caring for the tube or as permitted in subsection C.
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8 Individuals presenting an imminent physical threat or danger to self or others.

9. Individuals requiring continuous licensed nursing care (seven-days-a-week,

twenty -four-hours-a-day ) .

10 Individuals whose physician certifies that placement is no longer appropriate.

11. Unless the individual's independent physician determines otherwise, individuals
who require maximum physical assistance as documented by the uniform assessment instrument
and meet Medicaid nursing facility level-of-care criteria as defmed in the State Plan for Medical
Assistance. Maximum physical assistance means that an individual has a rating of total
dependence in four or more of the seven activities of daily living as documented on the uniform
assessment instrument.

12. Individuals whose health care needs cannot be met in the specific adult care
residence as detennined by the residence.

13. Such other medical and functional care needs of residents which the Board

determines cannot properly be met in an adult care residence.

c. Except for auxiliary grant recipients, at the request of the resident, and pursuant to
regulations of the State Board, care for the conditions or care needs defined in subdivisions B 3
and B 7 may be provided to a resident in an adult care residence by a licensed physician, a
licensed nurse under a physician's treatment plan or by a home care organization licensed in
Virginia when the resident's independent physician detennines that such care is appropriate for
the resident. Regulations for this subsection shall be effective within 280 days of July 1, 1995.

D. In promulgating regulations pursuant to subsections A, Band C above, the Board
shall consult with the Departments of Health .and Mental Health, Mental Retardation and
Substance Abuse Services.
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dny alcohol abul. or dru8 abus.
prevenl10n function which il Cederally
assisted. ApplicabIlity il determined by
the nalure and pUlpal. of Ihe recordl.
not the status or pnmary functIonal
capacIty of Iha recordkeep.r. The
definlllOn of ..alcohol abuse or dru8
dbuse prevenllon Cuncllon .Includes
specified actlvllles .even when
performed by an organIzatIon whose
prImary missIon II In Ihe field of law
enforcement or II unrelaled 10 alcohol or

druSI...
The propOled relulationl and the

Final Rule II 12.12 make Ihe regulationl
applicable to Iny InformatIon about
alcohol and drul abu.. patlentl which
is obtained by a federally allllted
dicohol or dru8 abuse program. A
program II defined to be thole pet10nl
or legal entltiel which hold themlelvel
out as provldin8 and which actuaUy
provide diasnolil. tre~enl or referral
Cor treatment for alcohol and/ or dru8
abuse. Thul. there II a fundamental Ihift
loward delermlnln8 applicability on the
basil of the Cunctlon of the ~cordkeeper
and away (ram makin8 that decIsion
bated lolely on the nature and purpole
0( the ~cordl.

~o alcohol and dru8 abu.. patient
recordl. whether Identified by the
nature and p~l. of the recOrdl or the
funcllOn of the record keeper. are
cove~d by Ihes. regulationl unlela th.
diasnOll1. treatment. or ~ferral for
treatmenl wIth whIch the recordl a~
connected il federally allllted.

Several commentert painted out that
whIle the regulatory lanlUap of the
proposed rul. on it, faC8 appliel Ihe rule
to InformatIon aboul alcohol and drut
dbu.. patlenll In fed.raUy allilted
"rogrami. the e.planatlon of the
dppllcabl1lly provIsion al .2.12(e)(2)
obscures the otherwtse forthnlht
statement by an additional standard
bated on the type or Federal aillltance
going to the proaram. I som. patient
recortis In a federaUy aalllted prograID
would be covered and othert would nol
Thole who commented on thia lection
urged that covera.. diltiac.tiona under
the explanation in t 1.12(.)(2) be
omitted becau.. they ~.uJt in disparate
t~alment of patient recorda W\thin an
alcohol and/or dru8 abule program
bated on the type of FederalasiLitance
~olns to the program. Other commenlert
a,serted thit balln8 coverase on the
type of Islllt..nce 11 Inconilslent with
the clelr meanln8 0( the applicabIlity
pr\Jvislon In the proposed ind Final
Rule.

The Finil Rule revilel the pro poled
e,plinatory miterlal at. 2.12(e)(2) to
,how that ill alcohol and dru8 abule
p.£tlent recordl wllhln a covered
pfOif;\m ire ?r!)tlttld by Ihe

confidentillity provision. Ind that the
r!cord of In IndivIdual patIent In In
uncove~d program. whole ca~ I.
f!derllly supported In .ome w.y which
doe. not con.tttute F!der.1 Is.lstance to
the pr08ram under t 2.12(b). i. not
Ifforded confidentiality protectIon..
Thus. where I F!deral payment II made
to. pro8rlm on behalf of an Indivldull
patIent and thlt pro8ram il not
otherwl.e federally Issl.ted under
, 2,12(bl, the record of that IndivIdual
will not be cove~d by the ~gu!ationl.
Althou8h the Oepartment expects them
to be ra~. It would be po.Iible for such
instances to occur, For example. If a
Federal cnurt place. an individu~1 in a
for-profit pro8ram that i. not certIfied
under the Medica~ program. that il not
authonzed to conduct methadone
treatment. and i. not otherwi.. federally
a ted in any mlMer provided in
12.12(b). the patient r.cord of that
indIvIdual would not be covered by the
re8ulatlon. even though the Federal
court paid for the indjvidual'. treatmenl

Comment. to the propoled rule we~
persulllve that the type of a.llltance
should not affect the ICope of recorda
covered wIthIn a covered program.
When the determination of covered
recordl wal baled on the purpo18 and
natu~ of each r.cord. it waa coMlstent
to vIew Federal a.llltance from the
perlpectivl of each Individual record.
However. when the determinetion of
which recorda are cove~d Ia baled on
who II keepln8 the ~corda. II In the
propo.ed and Finll Rule. it 11 con.latent
wIth the approach to vIew Federal
asal.tance from the pr0tr8m lavel a.
applyina to aU alcohol and drug abuae
patient recorda wIthIn the program.

Oetermininl covera8e baled on
Federal .a.I.tance to the program rather
than to In indjvidual rep~lent. a
change in policy from the currvnt
relUlationl under which the Oepartment
view. a Federal payment mad. on
behalf of an indivIdual al sufficient to
cover that Individual'. record. However.
any diladvanta8e In not covenna
IndivIdual record. In tho.. rare caH.
which may occur I. outwel8hed by the
advantaBel of con.l.tency .nd
efficIency In management of the
program a. I result of all alcohol and
druB abuse patient record. In the
proBram beInB subject to the same

confidentIality provlslonI.
The Final Rule Includes new material

at 12.12(el(3) whIch brieny explaIn. the
types of informatIon to whIch the
restrIctions are applIcable. dependin8 on
whether I r!stnctlon is on disclosure or
on use A r~.tnctlon on dIsclosure
~pplles to any InformatIon which would
IdentIfy a patlent al an alcohol or drua
dbuser, The restrIetlO!\ 0!\ uSt 01

Information to brlnl crIminal charles
Investllate I patient ror a cnme jpplles
to any InfOrmation obtained by th.
program for the purpose of diagnosIs,
treatment. or referral ror treatment or
alcohol or drug .buse,

Several commenters strongly urged
the e~pliclt Inciullon of schuol.b.sed
educatIon and prevention programs In
the applIcabIlIty of the regulatlonl,
School.ba.ed education and preventIon
activltle. may rail wIthin the definItIon
of. program If they provld. alcohol or
drul abus. dialnoll.. treatment. or
referral ror treatment and If they hold
themlelvel out ..10 dolnl, That 1.
reflected an the Final Rule at t Z,1Z(elt11
wIth the Inclu.IOn of '.school.bas~d
prolrama" in the Ii.t of entltl~. which
may com. under th. regulatlonl.

An .~ample of how djaln°.11 affectl
coverage hal been omitted It
t Z.1Z(e)(3)(ii),lt i. omitted not because
the exampl. could never occur under the
Final Rw.. but because It II very
unlikely that. "lpec1.lized'. program. al
prorram il defined under th".
~at1ona. would be trelttnt I pat1.nt
ror I condition whjdi il not related to
alcohol or drulabUH ludi that th.
refertnca to a patient's alcohol or dnI8
abuse hiltory would not be related to
the condition for which ~Itment II
rend.red. Inalmudi a. the ~lltlOnl
only apply to prorraml. thil e~ampl. II
mort likely to confu.. than provIde
guldanc. Ind ror that rel.on has been
taken out.

.\'otlfyinl a Pa~nt or Guardian of Q

.\1inor'J ApplicQtlon for T~tment

The propoled rul. at t Z.14
reorganized Ind reviled but did not
substantively amend th. e~i.tlnl t Z.15
deallna wIth the sublect of mInor
patients, Under both the ~~IStlnl Ind
propo..d rulel. a minor pltient's
consent II lenerllly required prior to
notlfyinl th. minor's parent or guardian
or hls or her applicltlon for treltment.
Thll IS true even thoUlh withOUt
notlfi:,atlon It IS Impos.lbl. to obtlln
parentll conlent in thol. ca.el where
State law requites a parent. gu&rdlan. or
other penon to conlent to alcohol or
drul abul. treltment of I mInor.

While thll ISIU. w.s not fIlled In th.
proposed rule, the Department hl.
received ,ever.1 inquirIes on It from th.
public since th. proposed rul. was
published suggestlnl that In thos.
States. wher. the parent's or iuardi4ns
consent is needed ror th. mInors
treatment. the program should b. rree
notIfy the parent or guardian or the
minor's application ror treatment
without constraint, The Dep.rtment h~s

conslderfd I"IS Issue dnd decIded 10
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COMPARISON WITH PROPOSED
RL'U:

Subpart A-ID~

Rl'ports rJf ViolatIolW

Both the e~istinllnd propOled MJles
provide for the repf)nln8 of any
vlolatlonl of th-e re~ulations to the
United States Attomev for the judic;lill
JI~trlct In whlc;h the v;olallons oc;c;ur. for
rpponln8 of vlolatlonl on the part of
methadone prosrlml 10 the Rl'glonal
Offices of the Food and Dru8
Admlnlstrallon, and for reponin8
vloltltions by a Federal ~rlntee or
contractor to Ihe Federal agency
monitonn8 the grant or contract. (See
I t Z.7 and 2.5. respectively,)

Indsmuch as it II the Department of
ru~tice which hal ultImate and sole
rp~po",lbllity for prosecutln8 violation.
of these regulation.. ~he Final Rwe
cnntlnue. to provide tor the reference of
r~pon. of dny viol.tion. to the United
S:4tes Attorney (or the judicial di.trlct
in which the violation. occur.

It also continve. to provide for the
r,.ference to the Re81oaal Office. of the
FUOd and Dru8 Admlni.trltion of .ny
rt'pOns of violationa by I methadone
prograru. As a reIUJatory agency, lbe
Food and Drug Adminiltr.tioD hal both
the I)rglnlubon and luthonty to
rp!pond 10 alleged violation..

Ihe Final Rwe no 10n8er directl
r.'pnrts of \'iol~tion. by a Federal
gr:tntee or contractor to the FederaJ
e~cncy monitorin8 the grlnt or contract
or, as In the propoled revision of the
r~:lp!. ~loldtlons by a Federll agency to
Ihe Federll agency rwspon.lble for the
p:-1gram. Thil chanle il m~de in
recoRruhon of the lack 0( investi~ati\'e
tutll, av..ilable to grantin8 and
t;untr.ctin. alencles .nd of Ihe ultimate
r,.r~rTdl which mu.t be made to the
Dl'partment 0( Jultice. 0( coune. If
..11~ged violation. come to Ihe 4ttenlioD
uf :he Depanment of Health and HumaD
~'rvice.. they w,11 b. forwarded to al'
,I~propria'. rwp'...ntative of th.
D,.paltment of J\18tice.

Subput 8-G-- ~

SI~~'=lalizt'd ~

I.ike Ihe propoMd NJ. at. %.1%. Ihe
final Rule i. appllcabl. to any alcohol
,Ind dJ1J8 abul. Information obtained by
,1 f~der.lly ...t.ted alcohol or anJI
,1~llse prow.m. "Pmgrlm'. is aefined in
i 2.11 a. a person which say. It provid~1
-1:1d which actually prv\ldes al(:ohol or
lir-..8 dbuse dIII11OI.., Ireltment. or
re(errll for treatment. A proulm m~y
pruvlde other serwice. In .dditlon 10
:1lcl)hul and dnJI Jbu.. services, for
t!~.impl. ~ent.1 n.allh or p!ycl\iatrtc
,rvir:es. ..nd nevenhele.. t>f! .n ..1~oh.,1

Congress to ~nhance treatment
Incentl\"~s for 31cohollnd drug abus.
Inatmul:h II many 41cohol and/or druS
abuse patients Ire treated In I g~ner41
medical care f~cllity not because they
have made a decIsion to seek alconol
and drus abuM treatment but becaus~
they have suffered a trauma or have 4n
acute condition with a pnmary diagnosis
of other than alcohol or drug abuse.

In .um. we are not persuaded that the
existins burden on general nledical care
f3Cilitiel il warranled by the benefit to
patlentl In that aettlns, The~fore, !h~
Final Rule ~talnl the language of the
proposed Nle at t 2..11 defining
.'program'. ~nd makln8 the re8ulatlont
applir.able at t 2..12. to any InformatIon
about alcohoL and/or drug abuse
patient. whlclt it obtained by a
federally ..lilted alcohol or drug abuse
PrQlram for the purpo.. of treat In..
makin8 8 di8~i. for treatment or
makinla ref.rT81 for treMtment of
alcobol or dnit .bute.

Communicatio/l.l bet':~.een a Program
olld a..' E/ltJty Havinl Direct
Admini!trotJve Control

Th. .xiltins resul.tio'. at t 2..11(pK1 )
and the p~Md Nle at I 2..1Z{c)(3)
e~empt from tb. restrictionlon
disclo.ure communlcationl of
infonnation Within 8 PfOlf.m between
or amonl personnel in coMectlun WIth
their dutlet or in CQMecuon with
provl.ion of patient care. respectlYely.
The Oep8rtment b81 preyioUlly
interp~ted the .~.unl pro~.lon to
mean that communicauona wIthin e
pro3rlm m8y include communlcationa to
an IdminisU.tiYe entity havlnl direct
control oYer the prosram.

The Final Rule ha. incorporated that
!~gal opinion into the text by .mendi~
t Z,1Z{C)(31 tu exempt from restrict1OM
un disclosure "communIcations uf
information between or amons
pe~Mel ha\,inl 8 need for the
infurrnMtion in connection wIth Iheir
duties thet ante out of the proV!.lon of
did~no~l. t~atment ur referral fnr
tre.lm~nt of alcohol or dru8 abu..~ if
Ihe cummunicatlonl are within a
pro~m or between a protTam ind iQ
entity that hal direct edmln.strali"
control oYer the protram. P~rl~rapb Id)
uf th"t .8me section II 8ccordjn~ly
Jmended to restrict any further
disclo.ure by an .dmlnl.trali~e enlitJ
which receiY~. information under

t 2..1:lc)(3),

Etplun,,:Jo)n 11,f .~pplicIJDl/ity

The exlstlnM r~gulitI8n1 .re
..pplical)le 10 p.tlenl re~ords maIntatneQ
In I:onn..:ction wIth the perf"rm.1nre ~

or dMJg abuse provam within the
meaning 0{ these regulations s" long as
the entity IS specialized by holdinl Itself
oUt to the community as providing
djd~OSIS. treatment. or refelT81 ror
treatment for alcohol and/or drug abuse.

If i facIlity IS a provider 0{ general
medical care. It will not be viewed in
whole or In part as a program unless it
has either (1) an Identified unit. i.!.. a
IIJcation that IS set isiGe for the
pro..ision 0{ alcohol or dMJg abuse
uid~OSjS, treatment, or referral for
tr~a[m!nl, or (Z) It has personnel who
dre identified ~s proViders 0{ diagnosis.
treatment. or re{erraJ for treatment and
~hose pnmary function is the provIsion
uf those alcohol or drul abuse services.

Regardless or whether an entire legal
en:ity is a pro8rHm or If a part or the
entity is a progr~m, the confidentiality
protectionl cover alcohol or drug abuae
pdtient records within any federally
assisted prf1gram. aa Yprogr8m'. Is
rlefined in these r~ulations.

Those comments opposed to limitl",
applicability of the regulations to
'.specialized'. programl focused on the
desirahility or full and uniform
applicability of confidentiality
standards to any alcohol or drug abuse
patient ~ord irrespective of the type of
facility deliverinl the services.

The Department takes the position
that limiting applicability to specialized
programs. i.e.. to th08e programs that
tI.,ld themselves out a8 prov1dinl and
which actually provide alcohol or drul
dbl:se diagn08is, treatment, and referral
f(1r trPatm!nt. W111 simplify
.1dmini.tration of the regulations
without si~nific.ntly affecting the
incentive !0 ,"k treatment provided by
the confid~ntielity protecti.m,.
Applicability to specialized pragr-.ms
wIll lessen the adverse economlr: impact
of !he cumnt re~l~tions on a
subst~ntial number of racilities which
provide alcohol and dru~ abu.. care
only a8 an incident to the pravi81on of
gener.1 medical ca~. We do not foresee
that elimination or hO8PitIl emerwency
roIJms and general medical or sut1ical
wdrus from coverage wIll act a8 .
signlfic~nt deterrent to patlent8 seekinl
assistance for .11cohol and druB abuse.

While some commenters sugested
that the;,e will be an Increa..d
administrative blJrden for o~anizations
operatlnl both A specialized alcohol
dnd/or drug abuse prf1rram end
provIding 01her he~lth ser\ices. we view
this as thc ,ame burden racIng .II
ge:\eral m!dical ca~ (acllitiet under the

e"I~tin~ MJle.
In m~ny Instances It IS question~ble

~hether ipplicabllity io ~eneral medical
ca~ far:11i tIes addre~set Ihe Intenl or
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dny alcohol abul. or druJ abuse
pre'ienllOn function which la federally
assisted, Applicability il determined by
the nature and pU~M of the ~corda.
not the status or pnmary functional

capacity of the recordk"p.r. The
definition of '.llcohol abuse or drul
dbuse p~'ienllOn functIon' Includel

specIfied actl'ilties 'e'ien when
perfomled by an orsanlzatlon whos.
prImary mlsllon II In the field of law
enforcement or il unrelated to alcohol or

drugl.'.
The proPOled ~gulationl and the

Final Rule at I Z.I% make the regulationa
applicabl. to any Information about
alcohol and drul abuM patienta which
is obtained by. federally aalllted
alcohol or drua abul. Pr0tr8m. A
progrlm il defined to be thol. penonl
or legal entltiel which hold themlelvea
out II providin. and which actually

provIde dialn°lia. tnltm.nt. or ~ferral
for trellment for alcohol and/or drut
abuse. Thul. the~ il a fundamental Ihilt
toward determini"8 applicability on th.
basil of rhe function of the recordkeeper
and away from makinl that decision
based lolely on the nature and purpOI.
of the ~corda.

~o alcohol and drul abuM patient
recorda. whetiler Idenufied by the
nature and purpoM of tbe recorda or th.
function of the recordkHper. are
co'iered by theN t9IUlationa unlela th.

diagnolia. treatment. or ~ferral for
treatment wIth which th. recordl are
connected il federally alallted.

Se'ieral commenten pointed out that
while the resulatory lanlUa.e of the
propoled rule on It. face appliea the ruJ.
to Information about alcohol and dn18
dbUI. patlenta in federally allilted
programs. the explanation of the

dppllcablllty provision at' Z.12{e)(%1
obscurel Ihe otherwll. forthnaht
statement by an additional standard
based on the type of Federal asalltance
goln. to the pro81'8JIL I.e.. some patient
records In a federaUy aallated pr0tr8m
would be cove~ and o~en would not.
Thole who commeated on thia HCtioa
urged that covera.. di8t1Dctiona under
the explanatioa iD t Z.1Z{el(%1 be
omitted becau.. th.y reawt iD dilparat.
t~atment of patient recordl W1~in all
alcohol and/or dn1J abuM protram
baled on the type of Federal alllltanc.
solng to the prOjtam. Other commenten
asserted that balinl coverage on the
type of 11111tance II Inconllstent wIth
the clear mean In. of the applicability
prIJ\'ISIOn in the propOled and Final
Rule.

The Final Rule revilel the pro poled

e~planatory matenal at' Z.IZ(e)(Z) 10
show that all alcohol and dru. abul.
p'£tlent recordl within a covered
prCl8r:lrn are prl')tected by the

confidentIality provision. and that the
record of an individual patIent in an
uncove~d prolfam. whole care I.
federally supported in some way which
doe. not con.titute Federal asllstance to
the program under I Z.lZ(b}. i. not
afforded confidentiality protection..
Thu.. where a Federal payment II mad.
to a progr.m on behalf of an Individual
patient and that progr.m il not
otherwi.e federally assl.ted under
12.12(b). the record of that Individual
will not be covered by the resu!ation..
Although the Department expects them
to be rare. it would be po.lible for such
instance. to occur. For example. II.
Federal cnurt placel an individuMl in a
for-profit program that il not certified
under the Medicare prolfam. that i. not
authorized to conduct methadon.
treatment. Ind il not otherwi.e federll1y
a..ilted in any mlMer provided in
I Z.12(b). the patient record 01 that
indivIdual would not be covered by th.
regulation. even though the Federal
Court paid for th. individual'l treatment.

Comment. to the propo.ed rule werw
pertua.ive that the type 01 11.i.tance
should not affect the scope 01 record.
covered within I covered prolfam.
When the determination of covered
record. wa. baled on the purpo.. and
naturw 01elch record. it wa. conalstent
to view Federalal.i.tanca from the
pertpective oleach Individual ~cord.
However. when the determination 01
which record. are covered II baled on
who i. keepint the record.. I. in the
propo.ed and Final Rule. it I. con...tent
wIth the approach to vIew Federal
a..i.tance from the prosram level a.
applYint to aU alcohol and drut abu..
patient ~corda W1thln the prolfam.

Determininl coverate ba.ed on
Federa! I..i.tlnce to the prosram rather
than to an individual rep~..nt. a
chante in policy fro~ the current
retulatlon. under which the Department
view. a Federal payment mada on
behalf of an individual a. sufficient to
cover that individual'l record. However.
any dl.advantaae in not covenna
individual record. in tho.. r.re ca...
which may occur i. outweIghed by the
advanta... of conslltency .nd
efficiency in manapment 0{ the
program a. a result of al1 alcohol and
dMJI abu.. patient ~ord. In the
prolram bel", subiect to tha sam.confidentiality provlllon.. .

The Final Rule Includes new matenal
at I z.12(el(31 which briefly explaIn. the
type. of inlormation to which the
restrIctIOns are applicable, dependina on
whether a restriction i. on disclosure or
on use. I\ r.ltnctlOn on disclo.Ute
..pplies to any Information which would
IdentIfy a pa!lent a. in alcohol or drua
abuser. The restnctlon on use 0{
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Information to bnnl cnmlnal char'get \
inVettllatl a patient ror a cnme appilet
to any InformatIon obtained by thl
program for the purpole of dlalnosll,
treatment. or rererral ror treatment or
alcohol or drua .bule,

Several commenter1 strongly urged
the explicIt Inciullon of sch(Jol-based
education and prevention programs ,n
the applicabIlity or the relulatlonl.
School-baled education and prevenllon
activltiel may rail wIthin the definition
or. program If they provide alcohol or
drul ab~e diagnolll. treatment. or
referral ror treatment and ir they hold
themlelvel out .110 dolnl. That II
reflected in thl Final Rule .t .Z.12(e)111
wIth the lnclullon of "school-baled
pro8rama'. in thl lilt of entltlel which
may come under the resulatlonl.

An example of how diasnOI., affectl
coverase hal been omitted at
t 2.1Z(1)(3)(ii). It il omitted not becaule
the example could never occur under the
Final RuJe. but because it 11 very
unliklly that a '.Ipecialwd'. program. .1
PfOll'8JD ~ defined under theN
rewuJat1ona. would be tNatint a patient
for a conditioa whjch il not related to
alcohol or drut Ibuse luch that the
reference to a patient'1 alcohol or df1I8
abuse hjltOry would not be related to
thl condition for which treatment il
rend.red.1nalmuch al thl rtIUlatIon.
only Ipply to ptOll'am.. thll exampll il
more likely to COniuM thAD provld.
luld.nce and for that realon hal been
tu.n ouL

,\'ollfyin, a Po'.nl or Guordian of a
.\.finor', AppJicolion for T~lmenl

Thl propoHd rul. at t 2.14
reorsanj.zad and reviled but did not
subltantively amend thl exiltinl t 2.15
dealins with th. subject of minor
patIent.. Undlr both thl ex lit Ins and
propo.ed N!e.. a mInor patient'l
conl.nt II ..n.raily required pnor to
notifyinl th. minor'l parent or suatdian
of hil or her appllcauon for treatmenL
Thll II IN. evln thousb wIthOUt
notlfi:-ation It il unpolllbll 10 obtain
parental COnMnt In thole calel where
Statl law r.qUIAI a p-renL suardian. or
other person to COnMnt to alcohol or
drul abuM treatmlnt of a minor.

Whlll thil islu. wal not rliaed in the
propoled rul.. thl Departmlnt hal
r~ceived sev~ral inqulnel on It from thl
public lincl thl propoled rule wal
publlshld IUalltlnl that In thOl1
Statll. where Ihl parent'l or guardi~nt
consent il needed for thl mlnOrl
lreatmenl the projram should bl rrep
notIfy th. parent or auardlan of the
mInor'. application for treatment
without constraint. Thl D~p.rtmenl hMI
considered tlllt Issue iltd dfCIdtd to
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make no substantlv~ chan~es In Ihe
e~tltlns sKtlon de~lin. wltb minor

patlentl.
AlthouSh both the current rule and the

proposed rule aenentlly prohibit
parental notl(jcatio:t without the mlnor'l
COnJ~nl. they al.o provide for an
f!~C~pllon. L"nder this e~ceptl()n such
notlficclrlon woujd be permlllcd when. In
the prolrMm directur s tuJ8menl. the
minor lackl the capacIty 10 r\'ake a
rilrlondl declllOn on the illu~ of
notIficatIOn. the sltu~tlOn pIJSI!S a
subltantlalthreat to th~ ph~slcal well.
beln~ of the minor ur any IJther perlOn.
cind thil threat ma)' be allevl~led by
notlf,lnllhe parent or ¥u.trdian. L.;nder
Ihl. provi'lun. the prolram uirector II
vested with the aulhorlt)' to determine
\vhen the clrcumst4nces pt!rmlltlnl
pdrenl~l nollficallOn arile. In discullinl
the Department's 1V11101Oph, behln~ lhlt
provlllOn. t Z.15-1(f!1 of th~ e~lstin~ rule
state.: "II [Ihi. pro.lslnnl I~ IJdsed upon
Ihe theory that wht!r. ~ penun is
actually as well ciS Ie~.lly incapilble of
actln~ In hls o~n interell. Jiscl05ur~s 10
a penon Who i, le~"lly re5~n5lble for
him may be made to the e~lent th_, the
bclllntere.l. of th~ 14tlent cl~art)' 10

requlrw.'.
WhIle thl. excepllOn woulJ no1 permit

parental notification wIthout conltralnt
whene\er Ihe protram uirector feels It it
cippropriale. the Dep.rtment believe. It
doe, provide the progr~m ulrector With
3lSnlfic.anl JiscretlOn and does permIt
parental nollfic~tion in thd mo.t
~r~iou. case. where th~ b~'11
Intcrests of Ihe patient c!1!;j:I, So
rt:'1lllre.' Accordingly. the Department
hcis Jelermlned no110 make any
suhsldnllve chanses In th~ manner In
w~lch ~he exllllnl ~Ie handlel the I..ue
uf pcirenlal nollficallnn. However,
prcpos~~ t 2.14 h~s ueen re\lsed 10
(;Iarlfy thil no Cnar11e In I"~..nln, it
Inten~dd frum the cur:enl r,,!e.

Finally, II 3h."luIJ iff! r.ofed tnat thlt
rule In no way compel. 01 proaram 10
pro\'lde ser'lll:_' tIJ ..~i:1ur ,'i:ttIJ~t
parcntal consent.

St'pn"ativn of CJinJC.4IJ fIViJI Joi:IIJn."/IJ//
,~(JmlnJslra..iv. R~nl'd.

The c;Jrrent rul~s ~veml"1 r"e.rch.
dud II. ut I!'ialu.llun fur:...::I,..; IJ, ..
8u I!mmentcil d~enc; ..1 i .:iJ ):.:!~ ~hat
'progr..ms ShoUld '1-~~:11~~ [h~lr r~\..Jrds

'.J rhcll fini&ncl.land Idm:I1:,:rd!:\~
m..lt~rs c.n bd r~\ I"~~J ',Vi '.Jut
d:sclosln5 cllnlc.i ,nfIJrm,I:..Jn dnd
wIlhtJul Jisclosln. p;jll~nllrl~ntlfyln.
Infurmal10n e'cepl \V""'I- ,'..("ess~ry for
;judlt v~rlfIC.tlon, l'h~ ~r()po5ed rul.
tran,form~u thll nIJrt.tIJ!~ ~~IJ\ 111()n for
malntl!n;jnc.l)f finotnClci;;Q.j:;-.II'lst~;jII\1!
re\.urds .lpdrt ~:-or:, t;:;I\;,'.: :" :Jrdj ,;;10

a requirement In , l.16 deallnl Wltn
security for WrItten ~cord..

Several commentert p~dicted th~t
such ~ requirement wIll pose an
e~tremejy cumbertome burden on
pro~r~ms. perh~ps tantamount to
r~qulnng maintenance of two systems of
fires. The Final Rul. ha. adopted the
recommend~tion of thos. commen'ers !0
drop thIs ~quirement. pnm3rlly on !he
basis of :he pO!entlaladminlstratlve and
r~l;ordkeeplnl problems It pIJses In the
viirleJ treatment settlnglto which these
rp~ul~tiuns ~re iipplicable.

\Vhlle II IS deslr~ble to with.huld
clinicai Information (ram Iny resean:h.
audit. or program evaluation functIon for
which thdt cllnl~1 information IS not
absolutely essential. thp; Final Rule doel
not require re~ordkeeplnl prlcticel
desl~n~d to 8uarantee that outcome. The
Fin..1 Rule duel. of course. Implement
the statutory provision. which prohibit.
those who receive Pltlent identlfyinl
Inform..tlon for the purpose 0( reseaM
alldits. or program evaluation from
Ide.'tl(ylng. directly or Indirectly. any
IndivIdual patient In any report of such
r~~~:lrch. audit. or eviiluation or
otherwl~e disclosln~ patient identiti.. iJI
~n\. manner (see t t z..52(b) and 2..53(d)).

Sub,.rt C-Di1d~UN8 with Pat1eat's
CoDMDI

.\.n(!c~ to Pc(j~nt.J

[.jke the proposed role. the Final Rule
at i 2.!% require. that notlce be ~ven to
patients that Feuerallaw and
regulationl protect the confidentiality 0(
alcohol and drug abUte patient recorda.
The respon.. to thil provIsion In the
propoled role renectl .Ironl support ror
notl(yinl patient. of confidentldlity
protKtlon.. allhougb many stressed that
the notice should be simplified In order
to be useful rather than conf\lslnl to the
patient. Some of those who
recummended Ilalnst adnption <Ji ~
notice provlsloa did so on ~uunds that
the notice IS proposed IS too conlple..
Therefo~. in response tl) 111~ny ~vhu
suppurted the notice pro\ Islon ~nd rhose
whu oppIJsed It on ~r<Jundi 'hat It IJ too
cumple~. the Fin~1 Rule substanti..lly
re.:ls~s the I';el\~ents ~vhll:h mu.t Je
Inl;iuJed 11\ l.l~ wntten notice to each
'J'lent .tl\d ~ccordinaiy rewntes ~he
sJmple notIce \..hirh a prolram ~ay
advpt ~: ItS optlun In fuiilllnl~nl or ~ e
I\otlce requlrp;ment.

f()rm .;: tt..-::.e.' Con$.n!

Ihe pr.'posed rule retillns the
r~quIrem~II\' 1:1 , 2.31 of the ~~lst:n.
r~~ui.1tIIJns lor \V"I:Ten .;ul\~e:\t to
IJ:,ci.),ul ~ IJI 11110. mol lion ~ hll:h ~\ IJuld
Identlfv .in II\UI\ ;1~lldl al .n d:.-:urol ur
I.1ru~..ou..~r 1!11:.~ ..d3d~;-!aty,.I:Ji

support amons thol. who commented
on thil provIsion ror the retention or th.
e,lstlnl elements Or wntten consent on
ground. that th. present Iystem :1
workinl well .nd th.t rh. elements
\vhlch go to mdke up wntten COnMnt I~

sufficiently detailed to IIIU~ In
opportunity ror a p.tlent to m4ke .a
informed consent to disclose patIent
Identlfylns InformltlOn. Others
~commended a more generalized
consent rorm.

The Final Rule ret3iM III element.
pre..ioully required ror wntten ConMnt.
Ihough In one Instance It will permtt I
more general descnptlon of the requl~d
informltion, The fir It of the required
elements of wntten consent In both th.
exlsunllnd propo.ed ru1e (12.31 (11(1))
._k. ror the name of the prosrifm which
il 10 make the dlsc10lure. The Fin.l Rule
will amend thlt element by c~llIns ror
"(1) The specific name or gener31
d-sisn-uon of the prosr.m I)r person
permItted to m.ke the disclosure.'. Thi.
chanp will pertnJt a pltientto cOntent
to disclo.ure from I c~t810ry or flalilt..
or from. slng!e spef".lfied p~raID. F~
example. a pltient who chOC)I.. to
authon~ disc1olure I)r ..II hl~ nr her
record. wIthout the necaulty "f
completlns mulhple content rorm. or
IndiV;dually de.ip.t1ns elch procr.m
on I lin3le conlent rOnD would conunt
to dilc1olure from .U prosnml In wblcb
the plttent hal been enroiled ..14
.Icohol or dnJl Ibute p~tient. Or. I
p.ttent might nerrow the ICope of hi. or
her consent to dlsclo.ure by p.multint
disclolure from aU prOlrI~ located lA
.specIfied city. from .U prol1lml
operlted by. named orwlni7.ation. or I.
now. the patient might lim1t Cl)nlenl to
disc;!olure rrom a slng!e named flcllity.
(In this connection. the Department
Inl~~retl Ihe exlstin8 wntten conlent
r~~IJI. ~mentl to pennlt conMnt to
dllciolure of informltion from mlny
pro~rlrna in one consent rorm by listlnl
spl!~lfic.lly elch of those prowama on
the form.)

This chanle ..nera1ian the ~n..nt
rorm wIth respect to only one element
without dim1mlnlnl 11\8 potential for I
patient's ~ltkinlln lnfonned content 10
disclose p_Ilent Idenllfyinl lnformation.
rhe pltlenlls In position to be In!Om1ed
of .ny proararna in which he or she wa.
prevluusly enrol!ed and £rom which he
I)r ;~e ~S \viUinl to h.lve Information
Jlsclo;ed.

Wi'h rc~ard :0 deli~lenl wrlt'en
cona~nls. :hd Final Rule .1 I =.~l(CJ
re\~r:s :0 l.nguaal £rom the exlstl:tl
r,:~..:Idlio~, ri1:her t!lJn Jsin~ the
',ln~!I;I~e of the ~roposed rule to e'p~'.
:he 11.!~a :hal. .:iJclosu~ may not be
n'Jue ):1 the baSIs of a wntt~n conser-.t
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whicll doe. not contaiD aU required
element. in compli8AC8 wtth para.,.pb
(a) of I z.3t. There wu DO Intention in
dr.ftinl the pn)poaed NJ. to ..tabll.h a
dIfferent or mo~ Itrtn.-nt Itandard
than currently exiltl pn)hibitint
dilClolunl WIthout a confonninl
wntten COnlenL Becaule thai was
mllunde"tood by tome. th. Final Rule
wIll no1 pennlt dlsclo.urel on the balll
of a wrltt.n Cont.nt which. .'On il. fac.
tub.tantially falls 10 coniom\ 10 any or
the ~U1Amenta .et forth in paraaraph
(al of thil section. , .'.

Exp~s. Cons.nt to Rldi.rclo.ru'.
P~rmitt.d

Both the exillinl and pn)po.ed rules
al I 2.32 pn)hibil redisclo.un by a
penon Who recel...e. Infom\atlOn fn)m
patient recordS punuaAt to the written
cont.nl of the palient and Who ha. been
nollfied that the Infom\ation i. pn)tect.d
by Federal rule. precludi", redi.c10.Ute
e~cept a. permItted by those Fed.ral
MIl... How er. th. .tatem.nt of the
pn)hlbltion on '.di.cloSun at I 2.32
doe. not make e...id.nt the Department'.
interpretation that It is po..lbl. for a
patIent. at the .ame time coMent to
dilCloSUte is Ii...en. to coMent to
redilc10.ure in accordence with the
F.d.ral rule.. The Final RuJe reword.
the .tal.ment of pn)h1bition on
rediIClo.un and adds the phra.e Ihown
in quoles below 10 the second lentence
as f011owl:

Th. Fed.r.1 rIll.. prolllbit you from maki",
any r\U1l1er di.clo.u'. 01 ttli. InlOmlatloa
'.unlet. Nrther dl.clo.~ i. ..p'...1y
pe~ltled by tile. wnftltt con..nt 01 file
p~rson to whom il peftal~. or I. 011l8fW1..
pe~llled by 4a CFR Part 1.

The purpo.. of the added phrale i. to
acknowledJe that reditdo.un of
Infonnatlon may be .xpre..ly pennitted
In the patient'. writ tea cona.nt to
disclolun. For examp... a patient ma,
consent to ditdo.. perUA8at
Infonnation to 8D ~eat alency
and at the ..me t1JD8 permit the
employmeat .88IICJ to redi8d018 thl.
info""anon to potenda1employerl. thU8
makinl UMec ,., additionaJ conaent
fo"". for redi.c10.Ute. 10 indi...idua1
employe". Similarly. .palient may
conlent to diIClose pertient infom\ation
to an Inll1lanCe company for the
purpo.. of claimi", benentl. and at the
.ame tIme con.ent 10 rediIClo.un by
thai in.ut8nce company 10 another
\Jrwanizat10n or compeny for the purpose
of adminl.t.nnl the contnct under
which benefit. are claimed by or on
~ehalf of the patient.

The Fin.1 Rul. d.let.1 th. propoled
venfication requirement In r.sponle to
Comment, rrom severallOUrtel that
tuch a requirement it unnecellary. will
caule delay, and could polllbly Impede
emerwency treatment. In vIew of thole
commentl and our interest in eallnl the
burden of complience whe" polllble,
the Final Rule doel not requlrl
verification of thl .'medical penoMel"
st~tu, of the ~ciplent of informallon In
the race or I medical emerwency.

Howevlr, the atatute permit.
diaclolureI only to medical penoMel 10
meet a medical emerwency and
elimination of the venfication
requIrement doe. not in any way
expand upon thl catelOry of penonl to
whom a di.clo.un may be made to meet
a medical emerwency. Neither doel
elimination of th. vlnficatlon
requi~ment affect th. provlllon in the
Final Rul. at. Z.51(cl that a pro8ram
document in th. petienrl ~ordl any
dilcloIure whiclt i. made in the race or a
medicalemerJency.

A$$e$.me/11 of &.earcll RJ$kol

Th. propoted reIWation. at. Z.52
modified and Itreamlined ex.i.tlna
provillOM in ..Z.51r and Z.53loveminl
disclo.~. for lCienuflc ~lean:tL Th.
propo.al clarified that the determinatit'
of whether an individual i. qualified to
conduct ICientiflc re..arch would be le
to the Prosram director, and ~qwnd
that such quali!ied penonnel have a
re'earch protocol whjclt include.
safeguard. for Itonnt patient Identifyina
Information and prohlbitl ~diaclolurel
except a. allowed by thl.. ~lUlation..

The Final Rule ad~ an additional
condition: The prol1'am diRctor mult
enaure that a wntten Itatement i.
rumlahed by th. re..archtf that the
resean:h protocol ha. been reviewed by
an Independent aroup of three or more
individuall who found that the n8hta or
patien~ would be adequately protected
and that th. po18ntiaJ benefit. of the
research outweilh any potential riak, to
patient confidentiality poled by the
dlsclo.~ of recorda.

Thi. reviaion we. prompted by
comment rrom both the public .nd
pnv.tl secton that "vilw of the
reslarcll protocol for the purpo.. of
ensunn, the protection of human
lubject. participatinl in the research {in
th.. ca.e. th. patient. whoa. recorda are
propo.ed for u.. In re..archl i.
Imperative pnor to perm.ttinl disclosU!9
of patient idenl1fy\na lnIormalion ror the
conduct of scientific re..an:h, The
requirement that ruearchert Itate In
writins that th. protocol ha. been
reviewed for the protICtlon of hum.ff
subject. wIll provIde an add.llonal p(.

Patient Consent to Un'.,tricted
Communications for th- Purpo,- 01
CrimInoJ lu.ftic- System &ferra/.f

Molt of thOM who commented on th.
revilioQ of I %.35 lenerllly lupported
the propoled chl"8e.. However, two
St.tl comm.nten encourlled retentIon
of !anJUa.. in the exilti"8 regulation.
which explicltJy pennitl I patient to
conlent to "unreltncted
communicatIon.." Otherwise. thos.
commenten lay. th. revillOn wiIIICt II
1 deterrent to cnmina! justice Iyltem
refen'al..

Both the propoted Ind Final Rule omit
molt limitatlona on dilclolures to which
a patient may con.enL The criteril for
pertn1tti"8 releal. of informatlon with
pati.nt cons.nt und.r th. Final Rul. are:
(1) A valid conlent under I Z.J1 and (%)
a det.nnlnation thai th. infonnatioD
disclosed i. neceslary to carry out th.
purpOI. for which the conlent wal liven
(I Z.13(aJ). A!thouah Ipecial rulet for
disclolurel in coMection with crimina!
justica IYltem refen'all were retained.
they do not restrict "how much and
what kind of infonnltion" 1 patient may
consent to have discloled under I %.31.
Section Z.31(I)(5) places no restriction.
on how much or what kind of
infonnatlon a patlent may consent to
haye diaclosed. That section .imply
reqwrel that each wntt~n conlent
descnb. how much Ind what kind of
infonnation the patient conlent. to hav.
diICloted. A patient may conlent to
disclolure of any infonnation
conceminl hj. or her partlclpation in a
prosnm. In th. caN of a consent for th.
purpoM of a cnmina! ju.tic. syltem
refen'aL con..nt to disclol. ..any
infonnaUon concam1nt my partIcIpation
in th. prosnm'. punuant to I Z.31(al(5)
would penDil .'unr.-tricted
communicationa" from the program to
appropnat. penona wIthin the criminal
lu.tic. .ylt.m to th. Mm. extent
penDitted by th. eXJstlna rul.,
Th.,.fore. th. Final Rule doel not
Iubltantively alter I Z.35 al propoted.
(Pareanph (c) ha. be.n rewonied for
clanty,)

Subpart D-I)I~2~~.. Witbout
Pa~t.1 CoGMDt

E/imi"otlon of the R~ulrement to
Verify MNico/ P.'..°"n_J Statu.

Th. propol8d regulation. at I Z.51
implement the Itatutory provi.ion which
pennltl a diIClolure "to medical
penoMel to the extent necessary to
m..t a bona rid. medical emef1ency,"
The propoled ruJe added a requIrement
not contaIned in the exlstlnl , Z.51 that
the prownm mike a reasonable ,£fort to
yenfy that the ~cipient of the
tnfonnatlon II Indeed medical pe"oMel.
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program" and Infonnation which i. of a
nonobiectjv. nature, but it doet not
protect that infom\anon from cOurt
order in th. f.c. of an exIsting th~lt to
a third pa"y or in eonnection wIth .n

Invesng.tion or pro.ec:ution of an
extremely aenou. trim..

Becau.e th. IXI.nns ~sulatlons seem
to b. de.lins unlfom\ly W\th two related
but not nKesaanly identic II types of
infonnlbon. 1,1., "objectiv." data and
"eornmUDication. by I patient to
perlonnel of th. protr.m. " th. Fin II

Rul. drop. thol. tem\. in favor of the
'em\ "confld.nnal eommunicatlon.,~ I
tenn in u.. lince 197! in exisnn,
t Z.&3-t. "Confidlntial communleltion."
are th. ea.ence of tho.. matterl to be
afforded protection Ind .rw al re.dily
id.ntified .a ~object1Y..' dat..
Furthermorw. protecti011 of "confidential
communicaUoM'. I. morw relevant to
mainta1ninJ patient tl'l.t in a protram
than i. protecUcm of "communlc.tionl
by a padent to penoMel of the
ProJl'818. " a t.rm which doel not

di.l1ngui.b. between the iMOC:UOU. Ind
the hiltljy ..Mitive communication.

M08t comment. in oPP08ition to
~laxinJ the ~urt order limltationa on
confidenttal communicationl said th.t
th. pot.nti.J for court-orde~d
diICI08ure of confidenti.l
communicadona MU ~mpromise the
ther8peutic envtronment. may defer
some alcohol and drus Ibu..ri from
entenns treatment, and Wlii yield
infonnation which m.y b9 ~adlly
mIsinterpreted or abu.ed.

Wbila freedom to be ablOlutely
candid in ~mmunicatint wIth In
alcohol or dro, abuse prognm may have
therapeutic ben.fit. and may be an
incentlv. to treatmant. It i8 tb. po.ltjon
of the Departm.nt that tho.. therapeutIc
benefitl caMot tak. p~cedence over
two C1rcum.tanc" which men! couM-
orde~ disclo.~ of ~nfjdential
communication..

n. Rrlt of th". is I cjrcumalance in
which the plttent polel a thnat to any
third party. E.xi.t1nl roles do not pem\lt
a court to authonz. dilclosurw of .ny
communication by a patient to .
pr°lr8m: for exampl., that the patient la
abusint a ehild or ha. Ixpresled an
intention to kill or teriou.ly hann
another penon. Th. balance between
patient confidentiality and an exlttint
threat poled by the patIent to life or of
s~rious bodily injury to another pertOn
muat be welShtld in flvor of ~rmlttin,
a court to ordar discJo.ure of
confidentlaJ communIcation. which arw
neceta.ry to protact agllnst such an
exlatinl thre.t.

Th. second of th"e circumst..nce II
one in which I plnent't confidential~

Jgencies. S~ficaJIy, II. pnvate
urganlzation provIdes financial
alliltance to a progr.m. il .third p.rty
payer cavenns p.tientl in the PrQlr8m.
or II a peer ~V1ew organization
performint a utilization or quality
control review, the Ftn.1 Rule pe""it.
the pnvate orsanization to have accesa
to patient Identlfy1n, information for the
purpole of partlC1patinl in audit and
ev.luation actiV1ti~s to the same extent
and under the s.me conditione as .
~overnmental asency,

AudJ.t and EvaJuation IJf .\f.dJ.can 01'
,\fedicQJd p~

In response to specific queltion.
which have come to the Cepartment'l
attenbon and in recogNuon of th.
continued importance of the intelrity of
the ~fedicaN and Medicaid progra1D8 to
the delivery of alcohol and dtuS abul.
services. the F1naJ Ru~ include. anew
paragraph (c) in I 2.53 which clanfie.
the audit and evaluation provilioM a.
they pertain to Medicarw or Medicaid.

Specifically, the new paragraph
clanfiet that the audit and evaJuation
function includes iDvesti3atton for the
purpole of admJnistrative enforcement
of any remedy imposed by law by any
federal State. or locaJ alency which
hal responsIbilIty for oversight of the
Medlca~ or Medicaid program.. The
new pangraph makes explicit that th.
term "program'. Includel employees of
or providers of medical semus under
an alcohol or dNI abuse program.
Finally, it clanfies that a peer review
orsanlzation ~y communicate p.tient
identify1n, information for the purpo..
of a Medica~ or Medicaid audit or
evaluation to the agency responsible for
oveniaht of the Medican or ~edicaid
program beinlevaluated or audited.

Su~ ~-.1"~~.. Old.. AuthortziDI
D'~~.. aDd U..

Court.Ord,'.d Di,clo,u~ of
Confid.ntJaJ CommunIcation,

The axi.Un. ~.ITOM at 12.831imit
a court order to "objectlve" dat. and
prohibit court-ordeM disclo.un of
"communication. by. p.tlent to
persoMel of the prosrallL ,. "rhe

propo.ed resulatlon. delete the
provISIOn re.tnctina a court order to
objecnva dat. and precludinl an order
from reachinl'.communication. by a
patient to ~ersonnel of lhe prov.m. ~

Delatlon of that provilion provoked
considerable dilCUlllOn and concern on
the part of a larw. number of parsons,
45" of whom opposed alloW;nl court.
ol-darld dllclo.un of nonobjectlve data.

The Final Rule at I Z.&3 restor9t
protection for many 'communication.
hy a patIent to pertOnnel of the
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it be in writinJ and ID compliance with nonlenoua crime.. In In effort to cllnry
t 2.31, the nat~ of tho.. cnm" for which I

Upon reconlideration. the Department court mey ord.r diIClolure Ind ule of
hal relnltated the provil1on pemuttint a patient recorda to inveItIlate or
patient to conHnt to aD. open hearint in proMCute the patient. the propoled rule
a noncriminal Proc8edinc b\&t wIth the dropped the lenD "extremeiy .enoul'
same Cormality II i. reqwred by the crime in Cavor of a more .peclfic
propo.ed nale for a content by the Cunctional definition of I cnme which
patient to u.e hi. or her name in an "ca~e. or directly threatenIloII of life
application Cor aD. order, Therefon, th. or seriou. bodily injury." While the
Fin..! Rule at t ~&4(c) require. that any propoMd naJe purported to retaIn lhe
heanna be held Ut .U;ch away a~ t~ exi.tinl .tandard. comments receiv~
maintain the patIent. confidentiality from law enfo~ement I..ncie. hive
"unie.1 the patient requ...tJ an OpeD contelted that outcome, I...rtlna that
heanna In a manner which m..tI th. the aiterion a. propoMd would be
wntten, con~nt reqwrementl of thele ,ilniflC&Dtly narrowed. Arauin8 in favor
reaulationa. of a broader .tudud. law enforcement

Conl_nl of Coul't Ord.~/in, 01 Inte'..tI advocated a more neX.jble
R«ord a. an Ex.ampl. criterton which would permIt co~ to

The content ola court order weitb r8l8vant facton on a ca...by~..
luthonzina dllclolun Cor noncrimiaa1 ball.. ,
pllrpo... and any order Cor dlacloeure Inaamllch a. the chanae Ut the
and u.. to inv..tilate or proMCUte a proP08ed n.aJe WI. intended to clarify-
prosram or the perlOn holdlnt th. not to !utther Umit-tho.. crimet Cor
recorda it limited at t 2.&4(e) to which a cgurt may a\&thoriu UM of a
et.ential information and Umi~ patient'. record to IDvett1la18 or
dilclotun to thOle penoaa who hay. a proMCUt8 th. pat1aat. the FInal Rw.
need for th. Inlormation. tA additioa. the rein8~t88 the !-w1-ati---!1t lancua...
court I. ~Wr8d to tak. .uch other .extmDeJ, MrtOQ8o ..Tbia broader
m.uun. a. .,. D.8CH88lY to limit ait.toa, wtU ~t mor8 neX.jbility ~..
diaclo.ure to protect th. patient. th. diacr.uoa b, the ~ in dKidin
phy.idu-pati.Dt Nlatioaahip. lad th. whe~ a crime ii of a caliber wh.
treatm.nt ..rvtcet. W. b.ve lDduded .t mert~ IIM 01. petieat'. u..tment
t 2.&4(.)(3) an .xampl. olone .ucb record to IDv"tiI8ta « proI8CUte th.
meatun which may be n8C8tMty: patient.
.e.1iD8 the r.cord 01 any proce8din8 f~ The F\naJ Rule nam.. ..example. of
which diIC10.ure 01. patient'. recotd8 wexu.mely MriOU8" crim.. homjcide.
ha. be8D ordend. It I. the Department'a rape. k1dna~into anned robbery,
experteace that beilhtaDed awareD8M a...ult with a deadJy weapon. and child
01 thit poeaibility by memben 01 th. abl188 and nlliect. Deleted from the lilt
treatment community lad l..aJ of propoMd eump1" ii le of illiCIt
prof"lJon caD limIt d1~tion of druaa.'.
patient ld8ntifytn, iDform.tion to thOle BaMd on the view that mo.t pltientl
Cor ~,om the court determIned .'.ood In drua abl188 treatment are vulner.ble
callM aX18t1 wt,thO\&t tumin& all or I to a charae of .lIe 01 illicit dnlp. many
part 01. patient. u..tment record Into commanterl a.ked that ".ale of illicit
public Informatioa. Tbe Final R~ addl drup" not be ceteaoricaily named a. an
a. an exampl. of .me..llte which the extremely ..rioua crime- To do 80. they
court lnilht taU to protect the p,ltient. a...rted. would mUe almOlt .I!
the phy..du-pat1ent r8lltionthip and patientJ in dNc r8habilitAtton or
th. tnatmlat ~ "M8l1DI from -U.alm8Dt PfOF'am8 YulneAble to
public Ia\Itiny tb. r.cord 01 any invettilatton or prol8C\ltiOIt by meant e
Proc8ediDl for which d1acl~ 01.. collrt-ordered 1188 of their own treatmen
p.tient'. r8COrd b.. been ord~ ,A recorda.
.Imilud ~ bu allO been m.de Ut Whil. the FInaJ RIlle .liminal.. .',ale
t 2.51{ ){ ). , , , , of illicit drup" a. an example olln

Ex.lnme/y S.no~ Cnm- a. a Cnl.non exu.me1y NrioUt crime, It doe. not a1te
for a Coul't Ord_r to InVe,1Jlal- or the authority 018 court to find that
Pro'«ul. a Pali_nt under appropri8te circwn.t.nC8. .ale o

The propoMd naJ. It t 2.&4 purported an Illicit dn1I ia. in Cact. an extremely
to retalD the eX.j.tinl .tandard With serioua crime. and it rel1ectl a decl.lon
re8.rd to court orderl whicb a\ay be to leave any .uch d~term,netlon l'
I,.ued for the pllrpo.. of inve.tllatinl or court of competent run.dlctlon ~
prolecuunc a patient i,e. the .tandard called upon to order the u.e of a
that no COIlrt order may authonu patient'. treatment record. to prolecutl
dllclo.un and 1188 of patient recordl fot the patlent Ut vlaw of .ny cIrc\jm,lanCf.
invelti.8tlon or pro.ecutlon of known to th.e court.

communicationa to a Prosra. .,.
nece'..ry In COnD8Ction W1th
Investl8ation or proMCUtion olan
exlremel'f .enoua crime. luch a. a crim.
which directJ'f threaten. 101. ollife or
seriou. bodll'f injury. The Department
takel the po.ltion that It II conllltent
with the intent of Congrell and in the
belt Interelt of the Nation to pemut th.
exercil. of diSCNtion b'f a cowt. Wlth!n
the context of tJ1. con!identiaJjty I.w
and relU1ationa. to det.rmme whether to
authonu diacJo.ure or u.. of
confid.DtjaJ communjcatjona from a
patient.. tr..tment record in coMection
with luch u inve.ti.auon ot
pro..cutJon.

Our aim i8 to Itrtk. a balance
betW..D .b80iu.. confidenuaJity fot
~confjdential communjcationa.. on on.
lid. ud on th. otJ18t'~to protect a.awt
.n'f .xittina threat to life Ot ..riou.
bodiiJ b.rm to otherl ud to brtnl to
lultice thOM beiDI inv..ti.a~ Ot
proMCUttd for en .xtr.mel'f ..n0U8
crime wbo maJ bave inf1ictld .uch h8rm
In the puL WhiJ. m8D'f coafidentiaJ
comm~cati0G8 w1U rem8iD beyODd the
reach of a court ord.. rev1Md I Z.e3 of
the F1naJ Rw. w'i11 p8nDAt a court to
authoria QiadO8w. of coa1identia1
commW!icat10G8 il the Qiado.ure i8
n8CC8.1ary to protect ...wt u .xJ.tint
tNeat to U!e or .."OU8 bodi1y Injury. if
diado.ure i8 Qeca...,., iA COM8CUoa
w1th inv..uaation or ProMCUtjoa of 8D
extremely Mn~ cnme. ot. a. in th.
exiltina NJ.. if diadoa\U'8 i. iA
COMectioa Wltb al8la1 pfOCHd!nc iA
which the pati.Qt him88il/herMU offen
te.t1mony or .vtd~ coaeemint the
c o n!i dea t1 aJ co mm W!i ca U 0n8.

O~n H80rin, 0" Poti.nt ~u..t in
Conn«tion with a Court Ord.,.

Courtl authOfilinl di8clolure fM
nOncnmin8J ~ .,. reqWred at
, 2.e4(c) of tha Ftaa1 Rw. to coadUC1 8DJ
oral .lI\Im8Gt. re.i8w of ev1d.Dce. 01
heennt iA tA8 , chamben or iA
.ome ~ U --pad8Dt
identifyiJ1l inf~u. i8 DOt diac1oMd
to .n'fO1M who i8 DOC a party to th.
Proc:8ediDlo to a partJ holdint tha
rICQrd. or to th. pat1enL Th. .xj.tint
ruJ.. prov1d. that a P8U8Dt m8J reque.t
an Op8D h.annc. The propo.8d NJe did
not prov1d. fot the p8Uent to requ..t u
ope" he artnIo

The exj.tint and propoMd ruJ.
provide. th8t a patient m8J conaent to
us. of hi. or her name l8th.r th.n 8
fictittoua name iD any .pplicatioD ror an
ord.r .uthonzina di.clo.ure fot
noncnmjnal p~ The .xi.tlna ruJ.
reqwr.. ..volW\t.ry and int.Ui.ent..
conl.nL The propoMd NJe .n.ure. th.
qualit'f of the COnleQt b'f requlnnJ th.t
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Number. tenH, punctuallon. and
sequential nwnbenngl" ch."ied
whe" appropNte, Definluona
applicable only to preventIon of mwtiple
enrollmentl In deto~lfication and
maintenance treatment program. are
moved from the Jefinitionl ..cllon to
I Z.34. Section Z.35(cl hal been rewntten
for clarity. A clarifying phIal. or word
is added to the defLnItioQ of "patIent
identIfying Lnformation" at I z.11. to
I Z.lg (a)(11and (bl(l) and to
I Z.31(a)(8), The phr... "or oth~r'. hal
been added to I Z.53(c) because .court
order under I Z.M ID.y be il.ued to
invesns.te a prownm for criminal or
Idmlnl.tnnv. purpOHI. At I Z.a.s(dJ(3)
altemallv.lansua.. I. edopted
consistent wIth languag. used
elsewhere to e~pre.a a .Imil.r thoulhL
At I z.85 (d)(4) th. term "prosram" i.
used in lieu of "person hoidinl the
recorda" ina.much II con. but a
program WIll be proVldiJ1l M~ to
patlenta.

ReIUJ8tory PToc8d1lN8

£t«utiv. Order 12291

Thi. ia not a major rule I&Dder
Executive Order 12291. Overall COlts to
geQeral mediC81 care f.C1lihe. wIll be
reduced a. .r.sult of the decision to
apply the ~Iatton. only to .ped.lized
alcoh~ and dnJ, .bus. ~atment
programl. Cost to covered prosramI wIll
be reduced .omewhat by simplifIcation
of the nJ.lel. The amendments do not
have an aMual effect on the el:onomy of
$100 millIon or more or otherwlH IDe.t
the cnteria for a major rule und.r the
Exec\ltive Order. Thua. no regulatory
analy.ia ia reqwred.

R~ulatory F!..tibility Act

Aa. result of th. dec1.ion to apply th.
repJat1ona only to .pecialized alcohol
and dnJ, abUM rr.i.tment profl'8m., the
Final Rule W1l1 not have a lignlflant
economic impact on a .ubstantial
number of .mall entitiea. The fe!UlatioM
Wlil no lonpt apply to ..Reral medjcal
care provjderw which render alcohol or
drul abu.. .erviC8. inCldent to theil
generalIDedj~1 aN fUDCtionl: thua. the
number of .mall entiti" affected will be
lela than .ub.tantiaL The economic
Impact wIll be le.. than .ilnlficant
becaul. much of that impact ~ri.ae. from
the COlt of determlnint that th. recofrl.
of a general medial are patient .re
sllIJject to the relUlauona and thereaf1ar
treattnl thOle ~rda differently tbaa
III others Ln th. ..n.ra1 medical caN
fjctlity. It i. anticipated I.h.at prosrama
covered by th... r\ile. will reahu ~
sm~ll .avlnp a. a re.uJI of th.
simplificAtIon or the rules,

Information Co'I«tJon R~uJ~m.nt$

In£onnation collKtIon requIrement. In
thl. Final Rul. ar.:

(1J Obtaininl written patj.nl consent

('2.31(a)J.
lZ) ~ou£yin8 eacb patient 0(

confidenuality provi.lona l' 2.22). and
(31 Documenunllny diIClo.\AR to

meet a medicalemef1ency (I Z.SIJ.

Th. inform.tion collec"on
requirement. cont.ined in these final
resuJ.t1onl h.ve been approwd by th.
Orfic. or M.n.gem.nt and Bud8et under
section 3SO4(hJ of th. Pa~~rk
ReductloD Act of 1.' .nd h.v. been
assigned control number 0930-0099.
approved ror u.. throu- ~pnl 30. 1_.

1.i. of S..biect8 ID a cn. Put 2

AJcohoi .bua.. AlCGholiam.

Confld.ntiality. Druc a~. Health
record.. Privacy.

D.I.e luly J.1..

R0'-tI.W1ado8.

A..,I'~t ~ for H8aJtA.

Approved: ApnJ t. \_.

0U81.e--.

S «J'W tQ ry .

Th. am8DdmeDta to 4l CFR P.r1 % .rw

hereby .dopted ..rev1Md and ..t rorth
below:

PA~~~~
ALCOHOt.. AHD DRUG A PAT1INT Ra!:~

~A ;I~_~

s.c.
2.1 SI.Ntory .utaonty for =nSideDti.lity of

Jnt .bGM p811..1 r8COtd8.
:.% SI~lulory .\llbon~ -~~ty of

~cohol .bllM p8ttmt recorda.
:.3 ~ .nd .fflCt.
l4 Cn&iDaJ peaJ:ty r« v101.1ioG.
l.S R~ of Y\c!adona.

, " Ow ~ -~
2.11 o.nnltio-. ~

%.U Applicability.
%. 13 CoalI d8tI ~ ty m trictioGa.
%.\4 Mln« p8U.GI..
%.\.s t~compel.nl .nd d-ued p.l1.n...
z. \8 s.cunty rUC' wnll.. rwcorQa.
z 11 L'nd.rcover ..-eIJ and U1l~8A1&.
:.18 R..ll1cllona OQ Ihe ~ of 1d8Gt1fic.ab08

('~rd..
:.It Di.po.IIIOG 0( recorda bJ disconlInU8d

Protnma.
~ R.Ia~ 10 S..I. 1.-
:.n Ralat!oG.ai, 10 F~ .18NI"

prol8Ct1Bt ~ .ubl«l. ...\l\1t
com,.!8Gty di8dO8\lre of t"-ir Id~nty.

z..:z ~ltC8 to p.uenl. of FId_1
CO"fld,"ll.jjty reqv~_1a.

l..l3 Plllenc ~CCAU and r-.tncllOft OG ..,..

N.w Law To pvmi! R8POrtinI of Child
Abu.. .ad Neti8CI

SeCUOD 1~ of Pub. I.. ~. the
ChlldAn't JuttiC8 .nd A..ltt.nce Act of
1988. amenda I«tiont S23(-I.nd 521(eJ
or the Public He.llh SeMt:W Act (4%
U SC. Z9Odd;..J(.1 end 4Z U.S,c. me..
J(ellto pennlt the reportlnl 0( suspected
child abul. and nlc~lect to appropMat.
StatIc or local authontle, In accordanclc
wIth Stat. law, Th. .mended SIcCllOnt 01
the ~blic He.llb ServIce Act provide:

The prohtblfionl of thi. I~tlon do "01
.pply to tll. reponi", under Silt. Ilw of
Incld.nll of IUlpected child Iba.. Ind
ne81.cl to III. .ppropnlt. St.l. or 10caJ
aulhontl*..

Th.t nwwly enacled Itatutory
exception 10 th. resU'iclioM on
disclo,ure of in(onnalion whIch would
idenllfy .n .ICOhol or drul abut. palient
providet .stralghl~rward avenue (or
makinl reporu of lricidenr. of luapccted
child abut. and nlcglect in accordance
with Stale law without retort 10 device.
e~plained in th. pre.mbl. to th.
propo.ed rul.. i oblainint .coUt1
order, repottinl wll11out Id.nllfytnl th.
patient at an alcohol or dnll .bu..r.
sellIng th. patient't wntten cont.nt.
entlcnnl intG .quMli"ed lervice
organization .8A.m.nt. or reportinl e
medical emergency to medIcal
personnel. WhIle Ihe potenual Itill
existl (or uslnl the devicet dlctcnbed in
thlc propoled Nl.. Ihe~ il no
rore,lclcebl. reelOQ to 1188 them to report
suapect~ cltlld abu.. end neglect In
\'iew 0( th. amendment.

Althoulh the new law excepla reports
o( suspe-:ted child .bus. .nd nlllect
from lh. statutory restrictioM on
rliscl"sure .nd us.. it doet not .crect th.
dpplicabllity 0( 111. ..-ttriction. 10 th.
onglnal alcohol .nd dnIt .bute patient
record m.inlalned by th. prolfel1L
.-\ccordinsJy. If. (0l1owinl e report 0,
sulpected chIld .bua. or nejltcl. tM
appropnal. Slate .uthont1.t w\th to
subpoena ~!i.nt recorda (or pr011'88
personnel to t..dly aboat p.ti.nt
recordtl (or civil ~ aiminaJ proceedinp
rel.lint to lbe cbiJd lbUM or nesJect.
appropriate lumorizatioa would be
rt!qulred under th. ttttut" .nd
rl!gulallOnt. WhiJ. wrtlt8D patient
cnnsent would tumce (or e CIV11
proceedins. It would be necestary to
obt.ln .n .uthonz1nl court order uno.'
pa~grlpb (bl(%)(C) 0( Ih. confidentality
slatulet .nd I %.65 01 th. reguJatIunt (or
use 0( the record to cJiminail,
Inveslllat. or proNCUte e p.ti.nl.

£ditorieJ ~

The Final Rul. mak.. very few
editon.1 or cl.nfyinl ch.nget 10 th.
r~gulalloM .1 propoNd.
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~ ~ c -Ot8cto8UI'a ~ ,. aent' .
Con s.c.

ZJ1 Foml or .¥rltlen consent.
ZJZ PrOhlbllIon on r9di8CjO.~.
Z.JJ DI'clolur8. pemlltted wIth WTttten

consenl.
:.J4 Disclolures to preyenl multIple

enrollmentl In detu~lricatlon and
malnlen.nce tnatmenl pro~rims.

:J5 OiIClo.ure. to elemenl. of the crlmln41
Iustlce system which tI.ve refe~

p41lenls.

~~ D-OI8dO ~ '-t68nt
ConMnt

Z5t Medical emerwencle..
Z.SZ Research actl¥ltle..
Z.S3 Audit .nd .¥.Iu.tlott acli\.ltl...

~ I~ ~ Au;;-..;0 "
Dl8Cio InG U..

Z B1 Lelal 8rfICt of order.
Z8Z Order not .ppllcabl.lo record8

dlsclo.ed W1tJ10Ut con..nt to researchers
auditors and evaluato'..

Z83 Conridentl.1 communlcatiott..
Z.64 Procedun. and Cf1te"a rOl orden

authorlzln. dIIClo.un. rOl nonCl1mln.j

purpo.e..
ZB5 Procedunt and criteri. for ord.rs

.uttlonli", di8Clo.un and UM of recordt
to cnmlnally Investl..t. or proMCut.

pdtlent..
zee Proc.dun. .nd cnt.ri. ror ord.rs

autho"ZJ", di8Clo.lln .nd II.. of record.
10 InVetlllat. or pro.ec\lt. a pro81'8m or
ltle penon tloldi", th. ncord..

Z.~7 Orden .ulhon%lnlltl. u.. of
underco\"er a..nl. and InfomlMnt. to
(;rlmlnllly Inv..til.t. .mploy... ~
a~enta ola Pro..-ra.

"\lthOftty: Sec. 4(» 0( Pub. L 9Z-Z55. .
St.t. ;"9. a. amended by Mc. JO3 (al. (bl of
P".b. L 93-zaz. 83 Stat. 131.138: Mc. 44cl(51(A..
or l>uh L 94-Z37 ~ Stat. Z44: Mc. 111(c1131 01
Pub. L 94-sa1. ~ Stat. Z85Z: ,ec. SO8 0( P".b.
L ~. 93 StaL ~ ..e. 9731dl 0( Pub. L 97.
J5. 95 Slat. SiI8; and lr8n.fe~ 10 ,ec. 5Z7 ol
Ihe P.JbIlc.Hellth S.rvlce A.ct by sec.
:tl.IIIt!ltBI or Pub. L .Z4. 97 SlaL 1a2 and
at .In~nded bv ,ec. 1~ 0( P".b. L 'J9-4O1. 11»
51.1. ~ (42 US.C. ~llnd tec. 333 of
Pub. L 91-81a. M St.L Iw. a. amended by
sec:. 1::{., 0( Pub. L ~zaz. 81 St.t. 131: and
'ec. 111(cI14' ofPub. L M-81\. ~ St.t. zasa
snd Iran.re~ to NC. 5Z3 of tJI. PublIc
I teallh S.rvIC. Ac. by NC. ZtbKt31 of Pub. L
96-Z4.97 St.L In IM u .mended by MC.
1~ 01 Pub. L *4L 11» Slat. -(U U.s.c.
~~

Subp8rt A~~

, z. 1 ~ aIw.1ty ..
~-;:-.;;k;.-;~r of ~ ..,.. , r.cor-.

The reslncllon. 0( Ihes. relulalion.
upon Ih. djIClo.un .nd us. 0( dru.
abuH palient record. wert inlllally
duthoriud by section 408 0( th. Drul
Abuse Prevention. Treatment. .nd
Reh.b.lil.tion Act (Zl U.S.c. 11;SI. ThaI
.ectlon as .m.nded w.s Ir.nsferTed by
~b. L ge-Z. to section 5Z7 0( the ~blic

Health Serv;c. Act which il codified il
42 U.S.C. ~e-3. Th. amended
Ilalutory iuthonly i. 1.1 forth below:

S('(:llon ~ Confjd.ntla"ly I'f pall~nt
rPC()/'f,'.

lal DiIdO8UN authOliS8liO8

Record. of Ih. Id.ntlty. dial11o.l..
progno.l.. or treatm.nt of any patIent which
ar. malntaln.d in connection with Ihe
perfonnance of any dNllbula pf8v.ntion
functIon conducted. regulal.d. or dir.ctly or
Indir.ctly .,lllt.d by any dep.rtmcnt or
agency of the United State. .halL .xc.pt ..
provided In lub.8Ction (.,of thl. 88Cllon. ba
confidentl.1 and be dllcloled only for th.
purpo... and under the clrcum.tlnce.
e~prel.ly .ulhonl.d und8t' .Ub.8CtIon (bl of
Ihll .ecllon.

Ibl ~ 8Ad ~.ta- of dl.d08UN
affKdDI ~_lin. p8Uaat 8Ad p8ti88t
~01~

(t I The cont.nt of any rwcord r.(enoed to In
,ub88CIlOn (al of thi. 88Ctlon may be
diKlo.ed In accordance wtth the pnOt
wntten conl.nt of the p.llent .lth r..pect 10
whom .uch record i. malnlllned. but only to
.uch .xtenl ~d., .uclt CltCum.lanC8.. an4
ror ,uch p\U'PO.e. a. may be allowed ~d.,
regulalion. pmcnbeci punuant to sub88Clion
(II of thi. 88CtIOn.

(Zl Whelher or not th. patienl w'lh r-.pect
10 whoM .ny IIveQ r9Coni r.fenoed 10 ~
.UbHCtiOQ (.1 of tbi8 88Ctloa ilm.lnlaln8d.
gIve. ht. wrtllea COnleal th. conlenl of ."ch
rwcord m.J be dilcloMd a. foUowt:

(AI To medical persoMello th. ..tenl
nece...ry 10 me.t .bona fjd. medical

em.rsency.
(BI To q"elified persoMel for Ihe p\U'POH

of conductlna ICI.nllfic r.le~
m.n...Menl ."ditlo finaDC\1i ."dit.. ~
Pr0tr8M ..,.Iu.lion. b"t ."ch pe"onnel mlJ
nolld.nllfy. dirwcllJ or indlrwclly. Iny
IndlVtdl&&i p.llent ~ .ny f8port of 'uch
rel..M .udil or .V.I".11On. or oth.rwt..
diICI088 p.li.ntld"btl" In anJ manner.

(Cl [f .lItho,;a8d bJ aa .pp~pn.le Otder of
.court 01 competent j,,"ldicllon Ir8nl.d
afler .~licatloa aboW\nt IOOd C.UM
tJlenror. 1D a.M.11", IOOd cauH Ihe co\llt
.h.U _1.. th8 pubuc Inler.11 and Ihe n~
ror diIClo.un a.AU1It the In,UIy 10 th.
p~lienl. 10 Ihe pby.lclan.panent r.lltion.hlp.
and to the tnalm8Dt HmC8.. Upoa Ibe
aranlln. 01 auch order. the COI&tt. \n
de1.nnlni"8 the ..Imtto whiclt anJ
dlIClo.UA of .U or .ny p.rt of .ny record ii
nece...". .haU ImPOM app~pnal.
s4felU.rda a..1nI1 un."lhonud d;ICIOlW9.

Icl ~W~ ~ 01 ..co.d la
mlk.iD. atmiAa! c&.I1eI ~ iav..U..~ 01

p.ti8at
ExC.pl u alllhonud by. Court ord.r

81.nted und.r Sub88CIIOn (bl(Z)(CJ of thl.
SectiOn. no r9C0rd rwfenoed 10 In SUb,8CIIOn
(a) of thl. 88Cllon m.y ba uHd to Inlll.le or
.ub.llnlllle any cnmln.1 charse. alaln.1 .
plt'enl or 10 condlKl .ny ,nvellll.llon 0( a

pltlenl.

(dl CoatiDui!lt ~bitlOfl .piA8C ~~
lITUpecliY. 01 .~h18 U pati8a8

Th, prohlblll0na 0( Ihl. MCtIon contlnu. to
~pply 10 recorda ConCamInt .ny IndlYldu~1
Who haa been a patIlnL Irrl'pICtlve 0(
whether or when he c.a..a to be a patllnl.

(.1 Armed F- aad V.lerau.
AdmWatnli~ Ia~n.. 01 ~ordl: ~
0( .u.pect8d cAild a~ aad Deti«llo Slat.
Ot I ~ au IhOIt Ii88

The prohlbltlO", 0( thia ,.ctjon do no1
apply to any intl~han,. 0( record-

III withIn Ih. ArmeQ Fo~ea or wllrhln
thoa. compon.nla 01 th. Vel.rana
AdmlnlatratlOfl Nml.hlna heallh c.are to
velerana. or

(2) between .ucl\ compon.nla .nd Ih.
Anneci Forc...

Th. prohJbllio", 01 thia "cIIOn do no1
apply to th. re~f1jna under 5t~t. law 01
Incld.nla 0( .u.pecl.d child abu.. .nd
n..lect 10 th. appropn.t. 51.1. or loc.1
.uthonli...

(r) PeaaJty ,. n,. ..IU~I 01f~

Any pe~ .ho Ytolal.a Iny prov'.lon of
t"ia MCIton Ot an, ~lauoQ l.au8d p~uanl
10 thit MCtioa .nal1 be "n.d not Dlore than
~ In Ih. c.a.. 01a "nt oIT.n... .nd not
nore tha4 U.cm In th. ca.. 0( e.clt
.ubMqumt off8n18.

(1I/ePJa~ Iat-~i ~lad-.
d.Pomda8. aal aad proc8d\U880
lad~ PI.8dI- -a;ter\a (w ~
.ad ~ 01 oro..

Excapt .a prov\deci lD .UbHClioa (hl of
.IClion. th. s.aoeta,.,. after CQ",uJla(IOn WI,..
th. Adminl.tnlor 01 Vel.rana' Affain aQd
Ihe b.ac18 01 other 'eci.raJ ~rtmenla and
a,enC1.. .1Ib8~nllal1y .ff8Cleci thereby. .baU
prelC2'1be fetUl&tiOQ8 10 ca", ~I th.
pu~ of thia MCIIOn. Th... retllJatlOn.
m.y conl.14 .uch d.nmliona. Ind ~ay
proYId. ror .1Icl\ ..fllllArU8 and proceduru.
,ncludin. proceci\ll9t aQd cnl.n. ror th.
i"u~nc. and 8COpe 01 ord.n under
'Ub.8Clion (bl(21(Cl of thi. MCtion. .a in th.
iudllnent 0( th. 5ecn1.'.' Ire n8Cell.ry or
proper to erf8Clu.l. th. p~... 0( t"la
.8CIIOn. to prevenl ~yenlton or .'taalon
t".reof. or 10 (.C1lil.l. CQmplianC8 th.'.Wlth.

15\jbMCllOn (,,) waa .uperMCed by MCtloa
It l(cl(31 01 Plab. 1. M-.SI1. Tb. '.a~",lblli!J'
of Ih. .~dmiAlatr.lor 01 V.llnna Affain 10
wnl. ~I.ljo", to p",Yld. rw
confid.Qu.lily 01 ~ .bUM palJ.nl recorda
und.r Till. 31 waa DlOvld from n U.S.C. It71
10 J8 US.c. .t34.'

t2.J ~~...
o:co ;X,.-;~ of , r.cor-.

Th. ~Itriclionl 0( th... re1'JI.tioM
upon th. dilclolUA .nd UI. 0( Ilcohoi
abul. p.ti.nt recordl w.re inltillly
luthon%ed by sectIOn J33 0( th.
Compreh.nliv. Alcohol Abus. .nd
Alcoholilm Pr.v.ntIOn. Tre.tmenl. .nd
Reh.bllit.tion Act 0( 1970 (42 U,S.c.
4Sa2). Th. 18Clion II .mended was
tranl(ernd by Pub. I.. 9&-24 to HCtil.
523 0( Ih. Public He.llh S.rvlce Acl

-873-



Tuesday. lun~ 9. 1987 I Ru~! ..nd RegulationlFederal Relist.. I V 01. Sl. ;'i 0. 110 21~

which II codified al 42 U.s.c. ~.
The amended .Ialulory lulhonty II sel
forth belo~

S~lio" 29Jd~ Co"liM"tJOI;ry of pnli."'
r'"("om',

1.1 Di'CI08W. .\llhor;uti08

Records a( Ih. Iden(lty dialnoslS.
prulnoll.. or lre.lm.nl 0( .ny p~ll.nl ~hit:h
4r. m4Inl.ln.d In connICIIOn wlIll th.
perfonn.~ IJ( any prosnm or acrtvl!y
~1~llnl (0 almhotlllD 01 alcoiloi ab\l..
educa(lon. trllnlnl. Ire.lm.nl. rehabilitatIon.
or ~.eardl. wIllc.A ..CQnd~led. ~.ul.led. or
direclJy or IndlrKtJ~ aall.led by an~
departm.nt or ...ncy 0( th. Unit.d Srat.s
shall. e.cept a. provided in IUbl~tloIllel of
Ihll MCtlon. be con~denrtlJ and be di,cloMd
only (nr th. PUf1'O8ew end under th.
I:ln:umstanf:.. ..~.'y .utilonud un~~r
subsection (bl of tJ\1. MCtlOIl.

(bl ~ .Dd =u8t ol dlIdotU'.
.ffecant -d8I p8tient .Dd p8dent

rwsm_afCO88M
rl) Th~ contenl 0( .ny rKord re(.r...d !., in

suhseclion (al of Ihil lection m.y be
djsl;lOHd III accordanca .I(h th. pnor
wntt.n COnMnl n( Ih. p.li.nt .Ith '..pect 10
wh<lm sucll record II m~lntaln.a. bul only to
su.:h e.tenl. 1.In~.r sucJI Clrcumll~nce.. .nd
ror ,u"h pu~... a. mlay be allowed 1.In.J.r
~Iul~tlanl pre8Utbed purluanllO lubMCtlon
(8J 0( !hll MCtlOn.

(:1 Wh.lh.r or not the pa!1ent. W11" ~spe.:t
to whom .ny ItV~ ret.~rd ,.fe~ to tn
SUblKtIon (at of thi. MCtlon i. maInIAIMd.
IJvel hl. wntten CQnl.n.. th. COnl.nl 0( .'It:h
'.cord m.y be d,'CloMd ..(ollowe:

l"l To mediul pe",,"ne' to rhe e.l~nl
ne\;e.l.ry (0 ","1 .tIt1n. fid. n~If:.1
~m~,.ency.

(BI TIJ qu.lliried pe"onn.1 (or the purpu..
or I;onductln. ICI.ntlnC r~le~h.
manal~m~nl audill. nn;,ncJal 4Utjlt'. or
p~rwl:1 e'"lu.:10n. bu! luch pe"onnel m~y
nnl Identl(y. 11,~1Iv Of ~dirwcllv. .ny
Indlvldu.el patl~nlln any ,.part 0( Iuca
rest:.ln:h. audit. or .v.lu.tIOfl. or 0Ib.rwl..
JIlrlUH p.11.nl ,.J.ntllle. In .ny m.nner.

ICIII ..ulhn.,z~ by ~n a~roDn.t. or-o.r 01
.'uurt of c"ml)el.nt I..ntdlcuon 1t4nlN
Jfter ,jppl,t..llu.' sho,.,na Iood CO£"H
Ihere(ur 111 ...s~..ln. .-J uu- tJ\. t.0\&rt
sh.11 ~~1~111h. public Inl.,"' .nd ltl. need
ror d,..,II"ure J.~ln.. th. injUI'J !0 ttle
patlcnl to th. phy~an.98It"" NI.ttun."jp.
and to Ih. t'..lm",t MfY1CK. Upo. Ihe
Irantln. 0( lurh ord.-. Ihe ~r1. In
det~"""nlnl rh. .~I.nl !0 whlclt .ny
dJ'l:lus1lre uf ..111Jf .ny pa" of .n~ rec"rd ,.
necetury. .11..11 impo.. .pproPNI.
.~{~Jrd. J.illnll un;luthonz~d dlIClol'.lre

(cl ~~~ af ~ la
m.~. CNnIMI clta'1e8 ~ iav..a..1ia8 af
p8!1eel

E,c~pt .II ~~Ihonud by ~ ~ ord.r
Ir~nt.d und~r tub,ICtlon ~bl(%I(CI 0( Ihll
s.ctru". no r..-4rd re(e~ to In 1llblKtll)"
(J, of thl. sKlIon m.y be uMd to Inltl.l. Of
.ub,t.ntlat. ~ny Cl\mlnal ch.~ .1.ln.t .
p~llenl or 10 CQnduc. .ny In~.I!I~.tlon 0( I
pall..nl

(d) C-.-u ,...18a. d&KI-

l~liY. ol .ur~ ..pelMa,

Tl1e problbltlOna 01 thl. MCtIon conllnue 10

..ppl, 10 ~ W0&.8mlnt .ny l/\QIyl~.j

who h.. b8en .p&MnL I/Ttspe.;tIY. 01

wheth.r 01' when he ceaM. tn be a p.nenl.

(el AI8M F~ ..V '

A~~"'~oi

.u.pecled W!d .0- 8ad aesJ8C1 ta SUII ~

I~I .ulAonli..

The proh,bluonl 01lh.. .ec:110m do nor

.ppl, to .ny Intlrth~n81 01 ~ord.-

(11 wIthin Ihe Amled fortI. or wllhln Iho..

Compon."I. 011h. Veleran.. Admlnl.lratlOn

ruml.hlnl"e.llh car9 to .elerwn.. Ot'

(21 betWMtI .\lCh componel\l. ~nd Ih.

AmI.d fo~

Th. proh,bltIOn. 01 thl. MCtlOn do ~. .ppl,

to Ihl repor11nll&ndar Stal. Ilw 01 ~Id.ntl

0( ,uspeclelJ child .bu.. .nd net*I to llle

.pproprl~11 SIMII 01' I~I .utborllle..

,f} '-Ity 1« nna ...~~~ off-

Any ~rson wha YI01~le. .ny pI'OY1110n 01

Ihil .~.,., or .ny ~I.fion 1..,-* 17U18uanr

10 thl. MCIMJn .h." be finM not -Ih.R

~ In IJte c... 0/. first ofr.n... .nd nor

mor~ IhMn ~~ ia thl '.a.. 01 elcn

,ubM.luenl ofr~n...

!It R8t"i8tioaa 01 S8cr.c8,,: J...~Di~

..(~ ...~~_.. iM:J~

P".:8d\u. 8M at8i8 J8 ~I_. ...

IC~olotd8n

E~~t ..provided ..8VbIectiott th. 0( Ihl.

sc<110n. It'8 S.C'.tary IiI.IJ P'"CI'1be

~3ul.110n8 10 C4rr). OUI lM pu~ 0( lhl.

'ecllun. TheM ~lui~IIUn. m.y con..ln l\i Jefinltiun.. .nd m.y proYIde ror ,u..b.

~4["8u..rd. ~nd pr~edur", Includinl

proc.edllr~. .nd r:nl.nl ror th- 11.uanu .nd

.~n~ 01 o~" und.,. lub.ec:fionfblfZ!!CJ of

Ihl. ~non. .1 In tha ;Vd."..nt of Ih.

~c~t.ry .r9 n8C8...ry « P"".. to

~frKtU.18 lhe pu~ ollill. MCtIOn. to

pre~enl ~lrtumyentlOQ or ey~.\On Ih.~(. or

10 r~Clllt.le comp!Wnu lh.rewItA.

,SubMCtlOn Ihl w~. IUp.n8ded b, ,...IIt)Q

111(ci(.' 0( Pub. L 94-S41. Th. ~spon.lb,llty

or th. Admlnl.lr.lor 01 V,lenll. 1\ff.llrS fO

.nIl ~I.tion. to pro~idl ror

con"denlj.lity of .lcoh01 .bu.- p~lie"t

~O~ und., Title 38 ...moy~ r~," .:

u.s.c. 4,SU to 38 US.c. .1.W'

tU ~ ..8ffect.

(~I Purpo... Under tiI. .Iatulory

provIsion. quolld Ln t. 2.1 Ind U

Ihl'. ~l.lton. impo.. ~.tncIIOn.

IJpon tiI. diIClo.~ .nd u.. 0( .Icohot

~nd dru. .bu.e p.tlent rwcord. whlclt

dre m.lnl.lnld In CoMeclion W1th Ih.

l'.rfOnn.nC8 0( any r,d.nlly 4..lst.d

.Icohol and drul .bu.. prosnm. Th.

r!~ulat\on. .peclfy.

11) D.finltlona. applicability. ~nJ

ilner.t '.slrIction. In Subp.rl B

ldlfinttion. .pplic.bl. 10 t 2.34 only

4pp..r In tilat S.CIIOn\;

(Zl Di.clo.ur.. which m.y be miJu.

will\ wrlllln p411.nl con.,nl .nu II\.

rorm 0( lh. wrlltln cunslnlln Subp.r'

C;

(3) Di.clusure. whid1 may ~ m.de

~Ithul.t .'vrltten pctIeQt con.enl or an

authonztng Court order In SuDpan 0-.

and

("I DIIClosu~1 and yses 01 p.tlent

recon11 whiCh ~y b. made wIth an

authur:zlng c;o~ order and th.

prucedurel ~nd critena ror the cnl.-y .nd

1COp. 01 thole on1e" In Subp~rl F..

{bl Ef{I!Ct. (iI These reI\Jfatlonl

prohibit the disclo.ut. ~nd use or

patient ~cords unless cert~ln

clrcumstancel ex lit. Ilany

circumltance. exists under which

disclolure il permitted. that

cltcumstance ~cts 10 remove the

ptohibltion on di.cloSUle but it doel not

compel di.clolure. ThuL th~ re~ulations

do not ~quite dllclosu~ under aO\y

circumstances.

(:1 Th~. t~ul~tlons ate notln:t!nded

10 ditectlhe m.nDer In which

substanti\". functions luch .1 r~I~.tt:b.

tr~alm~nt. .nd evalu4tlun .re C4r~ltd

t}lIt. ln~y are Intended to Insure th41 II\

otlcohul or drug ~buse p.1tient In ~

rederitlly all..ted .1..uh01 at dt\lg ab\&M

pr°tr~:1\ I. not mad. more ¥ulnet~bla by

re~.on g{ th. .\"all~buity 0( hls or her

patient record thaA an Indlvld~1 ~ho

ha. an alcohol or druI probl.m ~nd who

does not leek treatmenL

IJI Becau.. tnere i. a cnmUtal pen.lty

fa fi~. ~ U.S.c. s..-J~f). 4:

U.S.c. 29:kid-J4f) .nd .1. CFR , 2.4' r",

vlOlatlnl th. re1\1latIOna. they are 10 be

construed Itncuy in favor 0{ the

pOtentIal vi01ato, In th. lame maMer I.

a cnmlnai I..tute I... M. K/'GU.t "

8roth~,.. v. Unlt.aStotl.t. W U.s. 51..

621-Z2. 66 S. Ct. 705. 701-01119461'.

§ 2.4 ~ ..,.-.y ,. .~ Under .2 U.s.c. ~n and "2

U.S.C. Z~d-J(n. any penon who

\101~1.. any provl.lon 0{ thOle Itatute.

or these ~luJah0n8 Ihall be fined not

mo~ than S5OO in the ca.. 0{ .tint

offenle. and DOt more than s".(XQ in the

I:... of each .ubaequent offen...

, 2.5 A of ~-;tco (~I The repon of any violation of these

regulation. may be dltecttd to Ih.

L'nlted St~te. Attomey for the judicial

dlSttlCt In which th. violation occurs.

(bl The report 0{ any V}Olalion of

these relul.tIOn. by. mettladone

pta.,am may b. directed to th. Re~IOn.1

Offices 0{ t~ Food and Cr\II

AdmlnlsttatIO".

S~ 8-GeI*W ProYt86On8

§ 2. , 1 O.:-R~ ,;;tco. For PllrpoIeI of they reaul.ll(,n.:

.~/cl).iIJJ abW4 mean. the use 0{ 4"

..ll.ohoilc be...era8e which Imp.1lrS tn.
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(iI An Identified unit whidt provtd..

Ilcohol or dNI Ibu.e d111I10.IL

treatment. or re(errai (or treatment or

(b) Medlcai penoMei or other staff

whose primary function i. the provIsion

0( alcohol or dru8 Ibule diI8nO treatmen'*- or referral (or treatment Ind

who I~ IdentIfied I. luch provIde".

Program director meana:

(alln the case of a program which i.

an individual that individual:

(blln the ca.e of a program which i.

In orJanization. the ind!viduai

de.ignated a. d1r8Ctor. manll1nt

director. or otherw1.. ve.ted with

authonty to act I. chief executive 0( the

°rJanl&& tion.

Qua/i!i.d ,.rvi~ oI'JQnization meana

I person which:

( a I ProV1de. lervice. to I program.

such a. data proce..1nIo bill coilectin..

doslge preparltion. laboratory

analyse.. or legal. medjcal ICCOuntina.

or other profe.llonal s.rvice., or

service. to prevent or treat chIld abUte

or ne8lect. inciudinl tnininl on

nutnllon and cl1ild care and individual

and group therapy, Ind

(b) Hi. enter.d Into a wntten

agreement W1th I Prosram under which

that pe"on:

(I) Acknowled... that iA r8Ceivina.

storint. proce..int or otherw1.. dealint

with Iny patient recorda from the

pr081mL it i. fully bound by the..

reguJationa: Ind

(Z) If nKessary. will re.i.t in judjciai

proceedinp Iny effortl 10 obtaIn Icce..

10 patient recorda except I. permitted

by the.. retWation..

R«ard. meana any information.

whather recorded or not. relalint to a

patient received or Icquir9d by a

(ederall, a..i.ted alcohol or dru8

P fOIf8 m.

Third party pay.r mean. a penon

who payL or 111'"1 to pa" (or diaano8ia

or treatment fum1.bed to a patient OQ

the ba.il of a contractual ~Iationahjp

With the patient or a member of hil

famliy or on the bl.i. of the patierst's

Ilillbllity for Federal, Slate. or locai

8Ovemmenlal benefitL

T~tm."t means the mana..ment

and care of I patIent sufflnnl &018

Ilcohol or dt\Il abUM, a condiUoa which

i. identified al havtnt been cauMd by

thai Ibu... or both. in order to ~uce or

eliminlte the Idvene effect8 Upoli the

patIent.

Und.~ver OI."t m.ln. In officer of

any Fed8ral Slate. or local law

enforcealent ...nCJ who enroll. in or

bKOm.. In employ" of I prosnm (or

the p~.. of inve.rtlahnl I suspected

violation of law or who punue. thai

pU~I. lfle, enroillnt or becomlnt

employed for other pUlpO

tl.11 ..'--II~-::-r.

(i) ~n~ral-{11 R~strictions on
disclosure. The reltnctlon. on
disclolure In these relUl.tions ipply to
.ny InforManOG. w~ettler or r\Dt
recorded. which:

(; J Would Identlry .p.tlent is in
ilcohol or drullbuser either directly. by
rererence to other publicly ivlllabl.
Inform.tlOn. or through verification or
such in Identification by .nother
person: .nd

(ii111 droI.bUJe infonn.lion oblalned
by .rederally .slilled drJI .buse
program .Iter M.rch ZOo 1972. or II
alcohol .bUJe inlonnalion obl.lned by a
rederally .,IISled .Icohol abUJe
program .Iter MIY 13.1974 (or \1
oblalned beforw the per1inenl dale. II
mlintlined by I rederally alsllled
.Icohol or dn18 Ibu.. program .Cler that
date ., plrt or .n OngOIUJ treatment
eplloda which extend. p.,t that d~te)
ror Ihe purpo.. oltnalin8 .ICOh01 or
droI .bu... ukint .dl.gno111 for th.t
tre.lmenL or makinl a referral ror tl\8t
trelImenL

(2) R..triction on UH. The rescr;ctton
on u.. 01 \n!onDltion 10 initiate or
sub,tantiate any c:;mjnal dlat1el
alalQlt I patient or 10 conduct .ny
cnminal invellilauoD of I p.ll~nl (42
U.S.C. ~:!(cl. U U.S.C. ~d-J(c.
appli.. to Iny infonnation. wnettler or
not recorded which ~ dn18 .buse
inlonnltion obtained by a leder8lJy
assisted dNllbule pfOll'8m .Iter
March ZOo 1972. or II .Icohol .buse
infonnatlOn oblained bye rederally
esli.ted .ICOh01 .buJe progr.m .fter
May 13. 1974 (or If obtall\ed beforw the
per1lnent date. il mall\talned by .
reder.lly .,.llted alcohol or dru, abUJe
prolf.m .fter th.t d.,- ., p.rt of .n
on8oinl treetment epllode whldl
e~tendl palt th.t dllej. ror the p~le
of tre.ti"' alcohol or drul .bUJe.
maki"8 a di.anOlil (or ttle tre.tment. or
maki"8 a ~ferral for Ihe ~atment.

(bl F~.raJ a.I.Il.tanc.. An alCohol
.bule or dn18 .bu.. prolf8m .1
conliderwd to be federally .llilted II:

(lIlt Ii conducted in whole or in part.
wheth8t' directly or by contract or
otherwi.. by .ny department I1r .aency
01 the United Slate. (but '" p.r.gr.phl
(c)(1I.nd (c)(2) olthi. MCtlon rel.tln,IO
th. Vet.r8na' Adminiltr.tion .nd lh.
Armed Forces):

(2) It IS b.inl canied out und.r .
lic.nJ.. C8rtiflcation. reliltratlon. or
oth.r authonzabon gr.nl.d by .ny
deplrtment or ...ncy ollhe Unlled
Slate. includinl but not limlled to:

(i) Cer11fication or provIder ,talul
under the Medlu~ profram:

phy.lcal mental. emotional or lOCial
well-betnt of the Drug abuu meaDa the UM of a

psychoective lubetanca for od!er than
medicinal purpo... which Impain the
physical mental .motIonal. or .oclal
well-beln. of the user,

Dia,no.l. means any reference to an
individual's alcohol or drus abus. or to
a cundition which II identified as havlnl
been caused by that abuH whIch ia
mad. for the purpose of treatment or
referral for treatmenl

Di.fc/o.. or di.c/08ure meanl e
communication of p.tient indentlfyinl
information. the affirm.tive venficatlon
of another pe~n'. communication of
pati.nt id.ntifyins infonnetlon. or the
communication of any infonnation from
the record of a p.tlent who ha. been
IdentIfied. .

Informant mean. art Individual:
(al Who i. a patl.nt or employe. of .

prosram or who becom.. .p.tient or
employee of a protram at the ~ue.t of
a law enfo~emant asency or official:
and

(bl Wha at th. reque.t of a law
enfo~ement a8ency or omdal observe.
one or more pau.nu or employHs of the
protram for the purpo.. of ~portins th.
in(onnation obtained to the law
enfo~em.nt a8ency or official

Patient m..na any indJY;dual Who ha.
applied for or *n I1ven diasno.i. or
treatm.nt for alcohol or dNI abu.. at a
federally aIIIIted prosram and includes
any IndivIdual who. after a" on a
CMmInal charse. i. Identtfled a. In
alcohol or dnJl abu.er in order to
detemun. th.t IndiV1duar. elil1buity to
p.rtlclpa.. in a proarIm.

Pati~nt id~ntlfyin, information meen.
the name. addle... Iotial HCUnty
number. fin8.~nnta. photOlfaph. 01
simIlar Lnformatlon by whidt the
identIty of e patient can be detennlned
with ~..onabl. aCCUt8cy and speed
either dirwctly or by m.renca to oth8t'
publicly available informatioa. The t.na
doe. not include 8 n.u8b8r auilD8d to a
patient by a Pto.-8IL it that number
doe. not conai.t of. M contain numberl
(sucllaI a lOCial ~ty. M driv8t".
licen.. numberl whicb COI&!d be UMd to
identify I patient with ~aeonabl.
accuncy and .~ from 1OUtC8.
extem.lto th. Protram.

P~rson me.na an Indivtdual
partn.,.hip. corpor.tlon. Fed.rel. St.t.
or loc.al 8ovemment alency, or any
other le..1 entIty.

Prosram mean. a penon which in
whole or In p.rt hold. It..lf out I.
pro.-ldin.. .nd provIde.. alcohol or dro,
abu.. ~..n~.. treatment or re(e",.1
for t~~ent For. .en.r.1 medical c.re
facllUy or any part thereof to be a
program. It mu.t h.~
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refeM'al for treatment of alcohol or druc
dbuse If the communlcatlona .r.

(i) wIthin a program or
(ill between a program and an entily

that haa direct Idmlnlatrativ. control
o\.er the program.

(4) Qualifi~ Service Organization..
The restrictions on disclosure In thea.
regulations do not apply to
r:ommunicatlona between a program and
a qualified s.rvtce organlz.tlon of
information n.ed.d by th. organizatioa
to provide servicea to th. prolfarn.

(SI Crime. on program premi$e. 01'
asaln$t .crogram persannel. Th.
restnctiona on diacloaure and us. in
thea. regulation. do not apply to
communicationa from progr~m
personnel to law enforcement ornCert
whlch-

(il Are directly related to a p~tient'a
commiasion of a crim. on th. preml...
of the program or aRainat program
p~r'onnel or to a threat to commit auch
~ cnme: and

(ii) Ar. limiled to Ih. circumatance. of
Ihe incident. including th. pati.nt atatus
of th. Individual commlttinl or
!hre~tenInR to commit tha cnme. that
indivldual'a nam. and addr.a.. and thai
individual'a last known whereabout..

(8) R~port.f of IU.fp«t~ child abu.se
and negl«L The reatrictiona on
discloaure and us. in thp;,e regulation.
do not apply to the reportinl und.r Slate
law of incld.ntl of auapKted child
abua. and negl.ct to th. approprialt
Stalt or local .uthoriti.a. How.v.r, the
restrictiona cOnlinut 10 apply to tht
original alcohol or drul abu.. palital
recorda maintained by th. prolfam
includinl th.ir diICloaure and UN for
civil or criminal proc.edinll which may
ariae out of tht report of auapected child
abuN and neglect.

(d) Applicobllity to reclplent.f of
information-{1) Re.ftnction on U". of
information. The rt.triclion on tht UH
of any information aubjtct to tht..
relUlationl 10 Initiatt or lubatantlatt
any criminal charge. a~alnll a patient or
to conduct any criminal inve.tilation of
.patIent Ippliel to any person who
obtaina that InformatIon from a
federally alllated alcohol or druR abu..
prolfam. rtRard1etl of the Itat~ of the
person obtaiNnl the informatIon or of
whether the Information wa. obtain.d
in accordance with theN regulMtion..
Thl. r..triction on ult bera. amon.
other thin... ttlt introduction of that
information a. evidence In a criminal
proc"dinl and any oth.r 'J.. of the
Information to inve.tiRatt or pro.ecute a
patIent with relpect to a luapected
cnme. Infonnation obtained by
und.rcover agent. or informantl (I..
I %.17) or throulh pati.nt acces. {,"
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(ii) Authoriut&en to ~nduct
methadone maln&M~ ~atment (see
Z1 CFR Z91.D~ ~

filii Reglltnt1on to dispense a
substance under the Controlled
Substan~s Act to the e.lent the
controlled substance IS used In the
treatment or alcohol or dr\J~ abuse:

(J) It IS supporfed by funds provIded
by any department or Jgency or the

l.'nlted SIMtes by beIng:
(i) A recipient or Federal Financial

~sslstince in any Form. Includinl
rinMnc/al asslltince which does not
directly pay For the alcohol or dru~
~huse diaanoSI.. treatmenL or rererral
iicrivltles: or

(ill Conducted by a Stale or local
govemment until which. through seneral
or specIal revenue shArinl or other
rorms or issistan,e. receives Federal
Funds which couii be (but are not
necessarily) spent fur the alcohol or
dr"JI abuse program: or

{..) It is assisted by the Intern~1
Revenue Servic. or the Deparlment or
Ihe Treasury through the allowance or
in~me tax deductIOns For contrIbution.
to the program or IhrouSh the grantlnl or
ta~ e'empt statu. to the proaram.

(cl E.tc~ptions-{11 VetBran,.
AdminIstratiOn. These regulations do
not apply to inronnation on alcohol and
dnlg abuse patienta m~intained in
connection wIth the Veteran..
i\dminlstraton provisionl or hospital
care. nunina home care. domIcIliary
care. and medical service. under Tit!.
J8. United st.te. Code. Those reco~
are sovemed by 38 U.S.c. 4132 and
regulation. is.ued under that luthonty
by the Admlnl.trator or Veteran.'
AFfai~. .

(21 Arm~d Force,. These regulation.
~pply to any infonnation described In
paragraph (al of thIs sectIon which wal
obtained by any component or the
Armed Force. durin. a penod wh.. th.
pdtlent wa. luhj8Cl to the Unlfonn Cod.
0( ~ilitary JuatiC8 exC89t:

(I) Any Int~ of that
informatioa wtthta th. Atmed Forclt:
and

(il) Any int8rebanp of that
in(ormalion betWeen th. Amsed Force.
and tho.. component. of the Veteran.
Admlnlltratlon fuml.hinl health care 10
veterana.

(JI Communlcotion with,n a program
or b.twHn a program and an Bntlty
havin, difKt adminl'tratl. e contral
ov~r that prosrvm. The re8.ncllonl on
dlsclolure in th"8 resuYtiOM do not
apply 10 tOllUDunlcallon. of in(ormalloa
between ~ amon. penonnel h.v1n8 .
need for Ihe lnlormallon In connectIon
wllh their dulll. Ihat ariH out of the
provl.lon or diaanOI"- trealment. or

I z,231 il lubject to In. rwltnctlon 01\
US..

(Zl R~.triction. on di.rclo.ru~.r-Third
party pay~rs. admInl.rtrotJv. .ntItJ...
ond oth.f7. Th. restnctioM on
dlsclolure in thel. resulatlonllpply t«

(i) Third party payers wllh regard to
recordl dlscloled to them by federllly
a)slsted alcohol or drollbu.e pr08r~mt:

(iI) Entltlel havlnl direct
Idmini,trative control over program.
wilh retard to informatIon
communicated to them by th. pr011'lm
under I 2.1Z(cl(31: and

(iliJ PersoM who receiv. patient
recorda directly from I rederally
alalated alcohol or dNJIbu.. proaram
and who Ire notJfied of th. rwltnctlona
on redlIClolure of th. reco~ In
Iccordanc. wtth I 2.32 of th...
regulationa.

(el Explanation olapplicabllity-{1)
Coverar.. Th... r.IUJatlonl cov.r In,
inform.hon (incJudinl information on
refenoaJ Ind intak.1 about Ilcohollnd
dru, Ibu.. p.ti.ntl obtained by.
pfOll'am (la th. t.~ .'patlentH Ind
'.Protr&JD'. Ire d.fined in I 2.1111f th.
proaram la rtd.rally .Iaiattd in aDy
maMer de9cribed in I 2.1Z{bl. Cove'...
includ.a. but i8 not limited to. thOI.
treatm.nt or ,.h.bllit.lion PfOll'lm-.
employ.. laliat8nC8 PfOll'lma.
protr8ml withjn len.raJ holpi~la.
IChool.b.18d prosrama. and privat.
practition.'. who hold th.lDI.lv" out
al providint. and proVId. aJcohol or
dru, Ibu.. diapoaia. tnatment. 01
rererral ror treatm.nL

(21 F~.raJ a..i.tDn~ to PfOJrom
~qui~. It. p.tieDl'1 aJcohoi 01 drut
abul. di.poaia. treatm.nt. or rwfenoaJ
for ,"Itm.nt i8 not provided by a
PfOlf8m whicl\ Ii federal1y conducted.
re8ulated or IUpported in I maM.r
whidt conatitut.a FederaJ INllt.nce
und.r I 2.12(b). that p.ti.nt'a ~ord il
not cove~ by th... ret'IJ8tiona. Thua.
it II polllbl. for 8D individual patient to
benefit from Fed.rallupport Ind not be
covered by th. confld.ntlality
reIUJ.tioM beca\AM th. ptoaram in
~ hicb th. pati.nt i8 .nroiled II not
fed.rally .lliated a. d.fined in I 2.12{b~
For .xampl.. if a Fed.rel court placed
In Individu.lln a pnvlt. ror.profit
proaram and mad. a payment to th.
program on beb8It of that indiv1dua1.
that pati.nt'1 record would not be
cov.,.d by th... reIU!8tiOM unlela lh.
PfOlf8m it..It r.c.ived Fed.ral
alllatanC8 al d.fin.d by I 2.1Z{b).

(31 Inlormation to which rwtnCtJOM
a'. applicabl.. Wh.ther .rnmctton II
on u.. or diacloaure affICt8 th. type of
Information wnidt may be avallabl..
Th. ~atrictlonl on diIClolure apply to
any inlonnllion whlr.h would Idlnll!y .
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patient as an alcoh~ or dr\It .bu..r. order i. ente~d in .c.cordence with
The restnctlon on II.. of inlonn.tl0n to Sllbpart E of Ihete regulallonl. Th.

bnn cnmlnal ch.' ...",SI a p.tient rcguletlun. permIt a~knowledg.ment of
for agcrlm. IPPJI.. to an" Infonnatlon t~e preienu of an Identified p311~nlln a
obt.ln~d by tJ1.ptOII'8ID for the P\1tp°se fil;lllty or part of a facility If the facility
0( J.48J1°..S. ~.tm.nt. or ~feM"a1 for IS not publicy Identlf1~d .a only .n
Ire4tm.nt 0( .ICOhol or dru~ abllse. ..!rohol or ~Iabuse di.lno.ls.
(."ote that ~sIrictlOns on IIse and t:'eatm~nt or ref~rT"JI f~CllIIy. ilnd if the
discJosure apply 10 ~clplents of H~kr.u~.led~ement does not ~veal t~at
InformatIon IInder t Z.12(dl.1 t~e patient II _n alcohol or dru~ abuser.

(061 How t.vpe of dioNno.,s al.f.ctl (2) Any an,wer to a reque!t (or a
cov.rag.. Thel. ret\A!ationl cover disclosure of piltl~nt recordl which il
dny ~cord of a dia8DOIII idantlfyina a "01 p~rmilslbl. IInder these rewlllationa
pallent IS .n ~jcohol or dnla .bu..r must b. mad. in a way that wIll not
which II prep.red In connection with affirmatlv.ly reveal th.t an identilled
the tre~tmenl or rwferral for treatment of indivldu.l hal been. or il b.ina
alcohol or drul abuse. A diasnOlil d,a~nosed or treated for alcohol or drua
prepa~ for the purpos. of trealment or Ibuse. An Inqulnnl party m.y b. given
referral for treatmenl but whlcls .IS not .0 a copy of thIs. r~gul~tlona and advi.ed
IIsed I~ covered by thes. retwatlonl. thaI they restrlcl the disclosure of
The foJowIn; are no1 c,l)v~~d by thes. alc(Jhol or drua abuse patient recorda.

re~ulat'onl: .' bul may no1 be told affim\altv.ly th.t
(iI dlasnOSla whjcls .11 mad. IOlely for. the r'!gul~lionl r..lrict th. dilclo.ure of

the p\1tpo.e of provldlna evld.n~ for the recorda of an idenufied patienl. Th.
lI.1eby la~ enlorcemenl euthontles: or r~gulationl do not r~~tnct a di.cloaure

(iII A ~lasno.11 of drua overdose or that an Idenufied indivldu.lla not and

alcohollnloxlcatlo.n .wh,t;h clearly. never hal been a p.tienL
showl th.t the Indjylduallnvolyed IS not
an ~Icohol or dNa abuser (e.l.. , 2.1. ...,.;-..~...
Involunt.ry lnaeltion of alcohol or drull (al O.{inition of minol'. A8 uaed iD
or reactIon to a prelcnbed dol... of these resuJationa the lanD .'min01'..
on. or more druIt). me.na a persoa who hal not altained

tl.'a c X-~~. ; ~ tha a8. of majonty .peC1fied in th.
(al Cen.fttJ. Tha patient records to applicabl. Stat. law. or if no .8. of

which theN ~.tlonl apply may be m.lonty II spec1fied In th. appilcabl.
dilcloNd or uled only al pemtllted by St.l. I.w. tht .a. of elahteen yearw.

these ~latlon. .nd may not oth.rwlse lbl Stat. law not requll'lnl ponntDJ
be dilclol8d or uaed in any civil. t:ons.nt to treatm~nL If a minor patient
criminal. admini.traItY.. or Iqillative actin. .lone has the Iqal C.paClty
proceedinp conducted by .ny Fede'.L under tha applicable Slat. l.w to apply
Stat., or local authority. Any dilclolure for and obtain .Icohol or drua abu..
made und.r the.. resul.lionl mult be tre.tm.nt. any wnlten consent for
Ilmlted to that InformatIon which is dilClolure authorized under Subp.rt C
neces..ry to c.rry out th. purpol. of th. of thel. r-.ul.tiona may be liv.n onl~
disclosure. by the minor patient. Thil reltnctlon

(bl UnconditianDJ complian~ includeL but il not limited 10. any
r~uim. Th. re!lrictionl on disclolure diIClolure of p.tieat identlfylna
and ule In tbeN rewul.lionl apply information to th. parwnt or 8uardiAn of
wheth.r th. holder of th. Infom\.tion a minor patient for the purpose of
believes that th. penon ...kina the obtainina finaod.1 rwimbun.ment.
information alrwady ha it. bu othH The.. r-.ul.nonl do not prohibIt a
mean, of obtalnina iL Ii .law IJrownm from refulInJ to pro\ Id.
enforcement or o~ offIdaJ. ha. treatment ~tll th. mInor patient
IJbt.ined a .ubpoeaa. ~ a...'. .ny con.ent. to the dilcloaure nei.ess.ry to
other lult1flcatlon fM a dllcloeure or u.. obt;Jln relIDbun.menL bul rvfu..lto
which II DOl pemilted by tha.. pro\lde trwatment m~y be prohibited
rqu1atlona. undar a Slat. or loullaw rwquirina the

lcl Acknow/~in. th. p~unc. of pro.,.m to fuml.h the .enlc.
potJ.nU: R..pondi", to fl'qU.~u. (11 Th. irrflp8Ctiv. of .bllity to pay.
p~l.nca of an Idenufied pattent in a (cl Stot.lalv ~ui1'1n.f ponnto/
facility or component of. facIlity which CIJn!ent to ~otm.IIL (11 Wherw StoAt.
II publicl" id.nbfied .1 a placa whare lew ~qulnl I:onsent of a p.rent.
only Ilcohol Of drua abu.. diasnolla. gll~rdl.n. or othlr perlOn for a mInor to
treatmenL or referral il provided may be obtain alcohol or dN. Ibu.. trwatmenL
acknowledled only if the p.tI.nl.1 any written cons.nt for Qjscloll:re
wntten COaMntll obtained in duthonud 'Jr:der Subpo1r1 C of these
Iccordance wllb subpart C of these re8ui~IIOn. mull be liven by both the
re.~etlonl or if an authonZ1nl co~rt mInor ina t-,11 or her p.rent ~uardlan. IJr
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other p~nnn authonzed under State 1..~
to act In Ihe mlnor'l beh31fo

(2) Where Statel"w ~qul~s pa~ntal
~onsent to treatment the fact of a
mlnur's 4!,pli~tion ror tre:Jlment mdy
be ccmmu!1icated to t/1e minors ~arp~l"
guiI:'dian. or oltler penon aulhortz~d
under Sta~. taw to act in ttle mlno:,'s
he.'alf only if:

(I) The minor hal gl..en wntten
conscnt to the disdosure in accord,,"ce
wIth Subpan C of these ~ulatlons or

(ii) ne minor t.ckl Ihe capaclly to
make a r8tional choice rewardinR llOch
conlent II jud81d by the pro8r8m
JirKtor under paragraph (d) of thil
section.

Id) .\finol' applicant ral' '~f'\.'CI!S !ach..
C'apaclty'°1' ratianal choic.o facta
rtlevant to Nducinl a threat to the life
or phyli~1 well beinl of the Ippli~nt
or Iny other Individual maJ b.
diICloled to the pannt. lUardi8n. or
other ~rton authorized under Stitl law
to act in th. minor'l behalf if th.
ptOP'8m di~or iudps that:

(1} A minor appll~nt Cor le'...IC"
lacU capadty becau.. of IXtnme yIJuttl
or mental or phylicaJ condition 10 mak.
a r8tional deciaion OD whether 10
COntent to a diIClolUtW under S1.Ibpan C
IJf these reIU1aliona to ht8 or her partnt
guard.iaD. or other penon authonzed
und.r Stat. taw to act In th. mlnor8
behalf. Ind

(2) '111. 8ppll~nt.8 81tuation pOW8 a
sub8tantial threat to the lir. or pllysl~1
well bein. of Ih. appli~nt or any other
indivjdu~1 which may be reduced by
communlcalin. rtlevant fact8 to the
minor'l parent. l\Iard1an. or other
penon authorized under State law to act
In t~e mlnor"s behalf.

f 2.11 :.-.;x..-;~..-;; ...1 ~1818.
Pa ( a I ((It"(tn,pet~nt pati~nt.t other thon

mlno"-'1} .4diudicotl01t of
I.'~orr:.cet~nc.. In th. case of a p~lient
who h48 ~n adjudiat.d 18 lackInR t~~
C4p4City. for any rt880n other th.n
insufficient a... to manap hi8 IJr her
own affaira. any con..nt which IS
required under these rtl"latlon8 may be
gl~en by IhelUardian or other pe~n
authonzed under Stat. law to actin th.
panentO8 behalt

(2) .\'0 adiudico!ion 0' incomp~t~ncy,
for .ny penod for which the prosr8m
dirKtor detmnin.8 that 8 patlrnt. olhlr
than I minor or one who ha. been
idiudi~ted Incompetent. luffen from i

medi~1 condition that pr9'Vent8
knowin~ Of effective action on hil or her
own behalt th. prosnm director miy
e~emse th. "pI of the p8tlent 10
consent to a dlICiOture under SubpMt C

0{ ltle.. ~latlon8 for the SGle purpole



federal R~ster I V 01. 52. :'-.'0. 110 I Tuesdd y. ! u!\e 9. 1987 I Rules and Re~uld liOn' 21~

no1 connected Wltt\ the researct\ th.
nii;TI(,' Ind other Iden'lryln8 Inrormlti01\
concemln. Ind.\IJ1.1.:' wt\o ir. th.
subiectl orth. reseu~c".

( bl E"~(", !)f c"nt:"rrpr:t covemy~.
T!-.l!se rt"~Uli'IOns restrict the dlsclo.ut.
and I;~e 0( ::1formatlon about p41Ien,s.
wh;le administr~tlv. Ictinn laken under
the r~selrch pnvlle~. st.'\iles and

implementin. re.ull'lon. protects I
person en8a8.d In applil;lbl. resea~1\
rro:'n b.ln8 compelled to disclos. dny
identlfyin8 chlract.nsticl or th.
individull. who .re th. .ubjectl or th.t
r~s.arch. Th. is.u.nc. l.lnder Subp..rt E
0( th... reJUI.tlonl of. CoUrt order
lu'horizin8 .dilclosur. or lnrorm.';on
about. pltient doe. not irrect .I\
e~e~i.. of .uthonty under ,hes.
reMatCh priV1(e8. It4tutes. Howvv~r.
,h. re..arch privlll~. 81'.nted l.lnder zt
CFR Z9\.505(8Ito tre.tm.nt progrlml
ulin8 m.thadon. ror malnt~nlnc.
treatm.nt doe. no1 prolect rrom
compul.ory dj.clo.ut. iny Imrorml'ion
which i. p.rm1lt~ to b. disclo..C l.lnd.r
tho.. relUlalion.. Thu.. if. Court ord8f
ent.~ In .ccordOlnc. wllb Subpart E of
the.. rej\llation. .uthonZ8s .
m.lbadon. mainlenanc. tna'm.nt
Prosram to dildo.. certaIn Infoml.liOQ
ibout i" pali.nl.. that pro~m m.y not
invok. th. reMatCh pnvlle.. under Z1
CFR Z9\..505(sl ...defens. to .
.ubpoen. rOl thai in(onnltion.

t 2.22 ~ ~ ~--;. of , ~.;..;k..-,;k :-i ,...~-;~-~

{a) Notjc. nq/Ji~. At the time 0(
admll.lon or ..lOon Ihnre.rter ..th.
pali.nt i. capable 0( tationaj
communication. .ach prolfam .hall:

(1) Communicat.to th. patient th.t
Fed.rallaw and relUlation. protect th.
confid.nti.lity 0( .Icohol .nd dru.
iihu.. patient record,: and

{2) Cive to th. Plllent I lumm.ry in
wr:tln. 0( th. Federalllw ind

regulalion..
(bl R~uir.d .1..,".nt.. 01 wnlt.n

JummQry. Th. wntten lumInary 0( th.
Federall.w and telu1alion. mu.t

include:
(1) A ..n.raJ de.cr;plion 0( th. limItM

citCum.tanca. l.lnder wl\ich .progr.ID
mMy acknowJedp Ih.t an indjvldu.l i.
prclent at a racllity or disclo.. outsid.
Ih. proar.m informalion Id.ntifyln. a
p,ltient i. .n alcohol or dru. abuser.

(Z) A It4tem.nt thMI vIolation or ,h.
f.der.lllw .nd ~ul~tion. by a
prOlf.m i. a crim. Ind th.t su.pected
\IOlltion. may be reponed to
.ppropnate .uthontl.,ln Iccord~nc.

with th... resulatlOna.
(31 A .tll.ment ,hat in(omlati01\

relat.d to. pati.nl.' commilllOn or .
crim. on th. pr.mll.. 0( th. progrlm ~

of obt~lnln8 payment for ser\'lc~s from a
third p.rty payer.

lb) DKN'~ poti.nt~11 Vital
sratIltlC.J. The.. ,.Jation. do not
restnct the dildosure of p.tient
idenlifyinl informatioa relal1nlto the
rduse of d~ath of. patient under laws
r~qulrln8 the collection of death or I)ther
\'ital statIstics or perml!l1n~ Inquiry Into
the r:ause ofde~rh,

(2) Co,.'sent by p~"onaJ
ri'!pr~sentatlv.. Any other disclusure of
Informal1on Idenl1fyinl a dKe.sed
p1tlent .1 an alcohol or drul .buler i.
~ubject lu these relUlationl. 1! a wrItten
(;onsent to the dilclolure il requIred.
that consent m.y bel1ven by an
e~ecutor. admlnlltrator. or other
personal representative appointed under
dpplicable State law. If there il no such
appointment the consent may be Slven
by the patient'l spoule or. if none. by
~ny responsible ..ember of the patient's

ramily.

f 2. 'I s...tty ..., NCOf8.
(a) WrItten records which are subject

to these reaulationl must be maintained
In a secure room. locked me cabinet.
~it(e or other Ilmllar container when not
in use: .nd

(b) F..ch pr0tr8m Ihall.dopt in
wntinl procedurel whlcl\ relUlate and
control acce.. to and ule of written
recordl which are subject to these
regulal1ons.

f2.'7 IJ.~..~ '.Wtt~
(dl Reltrictionl on placement. EAcept

dS speclfic~lly .uthonzed by a court
order sranted und.r I z.e of thele
r!lUlal1ons. no protram may knowingly
employ. or enroll .1 a p.tient. ~ny
undercover .sent or informanL

( b I R~JtrIctIon on u.r. of infomlation.
,':0 Information obt..ined by an
undercover agent or infonnant. whether
ur not that undercover agent or
in(urmant II plac. in a prosram punuant
to 4:1 authonZ1nl court order, may be
used to criminally inv"ti.ate or
prolecute any pad8Dt.

12.'1 ~~~~-~_..*" ~ ~ --

No ~noa ID8J ~Wn any patient to
carry on hil ~ her P8'Ia8 while away
from the protnm prelll.i... any card or
oth~r object whicl\ would identify th.
patient a. an alcohol or dIUIabu.er.
Thi. l.cl1OR duel not prohIbit a pertOa
from requlnng patient. to u.. or carry
clrd. or other identification ohject. on
the premllel of a Pr0tr8m.

12. tt ~~...en ..,.-. .,
~..~ ~ (a) C.n.roJ. U. prosram diICQnl1nu"

operatlonl or i. tUen over or .cquired
by another prosr.m. It mult purle

p.tlent Identlf;lng InrOrm.llOn from ItS

records or destroy :he recurds unle~s-

(1) The ~.tlent who IS the subject or

th. ~cords gIves wntten cons~nt

(meeting th. r~quirements of I Z.311to a

tri4nsfer ur th. records to the a(;GuIrIng

prugram or to any other program

d~5lgnated in the consent l the m~nner of

obtalnlng IhlS consent musllnln'miz.

the likelihood of a dlsclosur. of p~tient

IdentIfyInlInformallOn to I third ~arty):

or
(21 Th~re is I legal requirement th~t

the records be kept ror I penod

~pecified by law which does not e~pire

unlll afler the discontinual1on or

acqulsil1on of the progrlm.

(bl Pro(.edurn where retBl!tion p~riod

required b}'law. If paragrlph {1){2) or

Ihls section applies. the records must b.:

(1) Seilled in envelopes orolher

containe~ labeled as followl: 'Record.

of [insert name or programl '.quired 10

be maintained under [insert cItation to

~tatute, regulation. court order or other

legal ~uthonty requlrinl thai records b.

keptl unlil I date not later than [ins.rt

appropnate d~tel'.: and

(2) Held under the restnction. of th...

~gul~tion. by I responslbl. person who

must. as soon IS prlctlcabl. Ifter the

end of the retention period .peclfied on

the I~bel. destroy the ~cord..

t 2.20 ~...~ ~ ~ to St8t8 Th. st~tute, authonzlnl thes.

re~ul4tlons (..2 U.S.C. ~.-3 and 42

U.S.C. :9Odd-3) do not prewmpt .h. field

ur Ilw which they Co\'~r to rh. exclusion

nr II1 Stat. IIWS in thlt field. If I

disclosu'. pemltted under thIs.

re~l~tions is prohibited under St..l.

law. nellher Ihes. rejui~lions nor the

authonzina .lllules may be cunslrued 10

authonz. Iny violalion of Ih..1 SI~I.

tMW. However, no Slal.l.w may ellh.r

authorize or compel any di.clolur.

prohibited by the,. relulation..

t 2.2 1 A .:.=- ~ 10 , ...,. Its "i-v~~ r ...cn ., c~ ==Y ~ _1 of ~ ,.

(.) R.s~arc;' prl~/ley. J.scrtption.
Th". may b. concurrent co\,erag. 01

~.Iient Id.nllfylna informallon by th..e

regulal1ons Ind by adminl.trati\.e action

tiiken under: Section m{a' or the Public

H~allh Servlc. Act {~2 U.S.C. 24ZM{a'

.1nd the Implemenl1nl relulalion. 1142

CFR Plrt 2a): or section 5OZ{c) of the

Controlled Sub.lanc.s Act (21 U.S.c.

87Z{c) and Ihe Impl.menl1na re~lltion.

itt Z1 CJ."R lJle.Z1 J. Thes. 'reselrch

privllele.. stalutes confer on the

SecretRry of Health and Humin Services

and on the Attomly CenerlL

rcspwctlvely. the power 10 authonz.

researche~ conducting certlln type. 01

r~,e~rch to wllhhuld from III persons~
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~. For (P\j~.. of th. dilcJOWInI

8. C.rt (on wluca th.8 CQnMnt I8 I.sn.al

1 5,l11ltu'. of plllent

..Siln8turw 01 p8r.n1 or l~rd...I~~
reqIIi rwdI

9. Sil11.1Urw of ~ .utho"~ed to "In In

11.II 0( tIle pat1ent t-heN Nqlllrwdl

llI"e ~Iati~ in ord., to provi~
lucli acce.. to the patient.

(b) &.t.nction on us. of information.
Informatioa obtained by patient aCC8sa
to hia or her patient record il lubject to
the restriction on ule of hia in{oml.tion
to Inltl~le or subltantiate any criminaj
chet8e1 elalnat llIe pat~ent or to conduct
IIny criminal inveltllatlon of the patient
al pmvided for under t Z.12{d)(1).

SubP8l1 ~~ W"" ~ ,t'.
ConMnt

t 2.31 ,~ of .nn.. ~ (al R.qui ct ./em.nu. A writteQ

consent to a dilcloaure under theN
~IWationa rnu.t include:

( 11 Tha specIfic Mme or sener81
designation 0{ Ill. Prosram or person
pemlltted to make the diacJolYte.

(21 The n.me or title of th. individual
or the n.me of the of1anizatioD 10 which
disclolYte la 10 be made.

(31 Th. nam. of llIe patient.
(4) The p\&lpoM of th. dl8cl08Yte.
(5) How rnucli and what Kind of

In{omlation il to be diacloMd.
(8) Th. lllDAtYte of the p.uent ..

when required for a petient who ia a
minor. llIe lipt\&te of a penon
authori~ 10 live COnMnt lADder t Z.14;
or. when requjled for a patient Who ia
incompetent or decea..d. the Ilgnature
of a person .\lthonzed to liID under
t Z.15 in lieu 0{ the patient.

(7) The date on whicll Ill. conaent i.
Ilsned.

(81 A Itatement that llIe conaent I.
subject 10 ~v0C8tion et eny time ex~
10 the exlent that the Prosram or person
which i. 10 rnUe the diKJolure h..
alreadJ ected iD reliance on iL Actina In
reliance incJud.. the prov1l60n of
tn.tJDent Mrv1C81 iD relianC8 on a valid
conaent to dild~ Infonna tion 10 a
Ihlrd party p.yer.

(g) Th. date. eveat. Of conditloa \lpoa
whiclt the conaent MU expIre I! not
revoKed be{oN. Thi8 date. event. or
cond1tJoa ml&8t \D8\&te that the conaeac
MIJ IaIt no lon.- llIo reelOnably
n8CeaMry to 18T'Ve the plUpoM for
whiclt it illiven.

(bl Samp/. coM.nt famt. n.
followtna form compile. with parl8r8p"
(.10{ thi. MCtion. but other elementl
may be added.

I. I (name of padentl C ReqMlt a AII~Z8:
%. (na~e or ..nenJ dellpauOQ 01 p,...
whIcA it 10 maka Ihe diIClol\ile1

a811nll Pet'IOMel ollh. p~m il not
protecled.

(41 A .tatem.nt th.1 rwpo", of
suspected chIld lbul. and newJect mad.
under Stat. law to appropriate St~t. or
10C81 authonti.. arw not protected.

(~I A cItation to the Feder8ll.w ~nd

regulltion..
(c) Progrom opli(Jn.l. The program may

devile it. own Dutic~ or may use the
!ampl. not1c. in parJgraph (d) to
I;omply w1t" the ~ulremenl to provid.
Ihe palienl WIt" I Sum~3ry in w"tina 01
Ihe Feder8llaw and relu14110na. In
.ddition. Ih. pfOlJ'lm mly includ. in Ih.
\vntten summary in[orm.tion
concemin8 St~te I.w Ind any prosr.m
policy not inconsiltent w,tb Stat. and
rederallaw on th. subiect u[
confidentillity of Ilcnhol iI~d dnl.
abu.i8 pati.nt ~ordl. I

(d) Sampl. nolic.. ~

C~~1iaMty ., AJ Iod ~ A--
PI~~

T'h. con~den1jalily o/llcohollnd dnl.
~bUH p.li.tlt NCOrda rn.illtalned by this
Protr.ID ,. PfOl«t8d b, 'edenll.w .nd
~l'jl.IIOnL c.nenJ1y. tJIe ~. m.y not
,.y to I ~ out.. Ihe p~ th.t .
p4tl8tlt alt.t1d8 the ~.. M dilCio- aDy
1:lronn.tlon Id.nu1y\"t a p8Uent .a aD
alcohol or dnIC abl... UnJ~

( 11 The p.tl.nt conMtltl in wntlac:
(:1 Th. dIICI~IAr. i. allowed by a COI&n

orde~ or
t 31 Th. dildo~ 18 --10 IDedKaJ

person~.lln .lllediC81 ...'..QCy or to
~u..llfjed perlOM.I ror ' rch. .udit. or
pro!r.m .n'U811-.

Viol.l- ollJle 'ede,.llaw .nd
!'etuJ.tIO1\8 by. Prvp08. II a a;me.
Su.pected ~ may be ~rted 10
appropnl18 .lIth«1t.. lA accoru.MA .lth
F~.rll ~

Fede'.ll.w .nd ~lati0f\8 do aot Prot1C8
.ny ,n{orm.hon .b0u4 I a;aw com.-,ned by
.p.11.nt .llher .1 th8 ~ M I..IMtlA'
P8~ who ~ (~ -PfOP'8. ~ sbo\lt
.ny th,.at 10 ~ ~ .crtIII&

Fed.r.II... IJtd r81DA8liO88 do DOC ~18d
.ny ,nronaal108 .0.., ~8d chI'd a~
o r n e1iect frota -..~ d8I' Sta 18
I.w 10 .PPfO9l'18t. Sta. .1OC8A all&hor;ti-.

Is.. .a Us.c. ~ and .a U.s.c. ~
ror F.o.r.il.w. and .a m ,.rt z r~

F.de,.,I'81\11.I1oM.I
( Approved b, IJIe omc. 0( M.na..menl and
Blld..t IIDder CoDI1'04 No. ~.I

, Z-2J , ;.-. I4e.

(iI PolJ.nt a~ not pro"ibil~.
Th... feI'Il.t1ona do no1 prohibit .
protnm from liY;n. .patient acc"1 10
hl. or her own recorda. Includinc th.

opportunity to in.pect and copy .ny
record. \hat \h. protr.m maintain.
Ibout the p.l\8nt. The prorr.m II nIJt
r~q:Jired to obtain a patj.nt.. WT1lten
consent or oth., .uthonz.lton under

3. To ciJICJOM: Iklnd .nd .mounl 01

In(onn.llon 10 be djldoMd)

10. 11Iia COQMDI i. .ub~ 10 rwyocallOn .1
any time excepllo th. UI_I ta.1 tbe
pro.,1.. which le 10 m.k. the di8do.\Ite h..
aiIW.dy l.kl!1 action iD rwjjlnC8 oa II. Il no1
prwyjoualy rwYoktd. thia conMnt W\II
tenninal. ~ (.pea& dal.. IVmt. ~
condldonl

(c) Expi~ deficient. or fal.. ConJ.nL
A di8do.un m.y not be m.d. on the
b..i. of. ~8Mnt whjcb:

(1) H.. upired:

(Zl Oa ltl raC8 aubttutl.Uy rail. 10
CQnrona to any of Ih8 rwq~enl. Ht
rorth In pentnPh (a) of tht. 18Ction;

(3) I. knoWD to bav. bHG ~yok.rd: or

(41/. known. or tJ\rouIh a ~asonabl.
errort couJd be kno~ b, the penon
holdint th. ~rda 10 be m.atenally
raise.

(ApptOvld by the omce 01 Mana..DMnl and
Sudflt I&Dd.- CoaIro4 No. ~I

fZ.32 ";;..-~~.'-~II.II_~

(a) NotJu to occompony diKlo,UIW.
E.ch dilclo.un mad8 w\th Ib8 palieDt..
wrilten CQnaent mU8t be accompanied
by the rolloWiq wriIteD .t.lem8nt

nia inloraalioa h.a beew dlIdOMd 10 1~
(rom ~0rd8 pratICIed by F~
conf\denba!lty NI.. (U CFR PIIt Zj. 'T1I8
Fed.,.1 Nl.. pronlblt yw ~ ..&UI81n,
(unI\« dlICloaUt8 01 thia IDIGrm8I.- ~
Nrtller di8doaUt8 i. "preuly pefalltld by
Ih. wnlten CQnMnI 011Ae ~ 10 .h- It
per1.laa « .a OlhlfW1.. ~ltlld by 42 cn
Par1 2. A IIMt8J aulbonul1~ t« tJIe rwla...
of m8dicaJ ~ other in/~u. ..NOT
.WflClInt ror Ihja ~ Tbe f'.d.RJ n&jes
rfllnct an, u.. of ~ in/0fm81ion 10
cnnunaU, InY..h..18 « proMClli. an,
.lcoh04 « dnt ab~ peti8nt.

f ~ ~ --~ ~

Ir a patient con..n,- to a dllclo.ure of
hi. or her recorda under I %.J1. a

\lrolr8m may dilclo.. tho.. ~rd8 in
.ccordance With th.t ccnMnt to any
indiYldual or Ortan1UtIon named In Ihe
consent. except that di.closure. 10
cenlr.1 ~I.tne. .nd in ccnnection wltb
Cr1m1n.1 ju.tice ~rernl. mu.t m"t the
~qui~ment. or I Z.34 .nd z.n

~sp8CtIY.ly.

4. ro: {na:n. or 1111.0( I". ~rlon or
IJrv~nlutlOn to whlcll dl.clo8~ 18 10 be
m"Jcl
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§ 2.34 0!=== to ~ ~
..R o)C. -;- ~ ~ .._1IfIcat6On ~
m-.t-- ;-.:;..-;t Pr..."T.;.

(a) Definition... for purposes of this

sectIon:
Ct!/ltrol ~istry melnl In

organIl"tlOn whIch obtllnl rrum two or

more member prog~ms patient
Identlrylns Information about
Indlvlduall applylnl for maintenance"
treatment or delOxIficatIon treatment for
the pu~ole of avoldinl an indlvidual"1
concurrent enrollment In more than one

program.
D~tox/fication t~atnl.nt m~.ns the

dlspenIInB of I nlrcollc druB In
uecreIlInB dolel to In individual in
order 10 reducl or elimlnlte Idvene
physioloBICal or plycholollcal effect.
incident to withdrlwll from the
sustlined ule 011 nl~Otic dru8.

Maint~nQnc.!t~tm.nt meln. the
dispenllnl of I nl~Otic drulln the
treltment of In IndivIdual for
dependence upon heroin or other

mo~hine.like drugs.
.~femb.r proaram meln. I

detoxlficallon treltment or malnlenance
treatment progrlm which reportl patIent
identlfyinl infonnltion to a centrll
re81ttry Ind which is in lhe same State
I. that centrll regi.try or is not more
than tZS mllel from Iny bordlr of the
State In which lhe centr.1 feIJttry il
located.

(bl Restrictions on discla.ureo A
progrlm mly disclole patient records 10
a central registry or to any
detoxlfi~tlon or maintenance treltment
progrlm not more than ZOO mile. away
fCIr the purpose of preventinl the
multiple enrollment of a patient only if:

(1) The dilclolure it made when:
{1) Thl patlent"it "ccepted for

treiitment:
(II) Thl type or dosaBe of the drul i.

changed: or
(111) The trelitment it Interrupted.

resumed or terTnInaled.
( Zl The disclosure IS limited to:
(iI P.tlent identlfyina Infonnatlon:
(11) Type and do of th. drus: and
(iii) Relevant dates.
(31 The dllCJosure i. mad. wIth th.

pitlent'. written consent m..tinl the
rpqulrementl or, 2.31. except th.h

(I) The content mu.t lilt the niime and
.ludresl of pach central rp81stry and
each known deto~lfi~Hlion or
malnten.nce treMtment pr08ram to
which a dIsclosure wIll be mnup: and

IIi) The consent mMy ~uthorlze i
disclosure to any detoxlfi~tlon or
m~lnlenance treMtment prosrMm
est~blished within ZOO mil.. of ttlw
pr08rMm ifter the consent II 81\"~n
w:ttlout namlnl any tuch prn8r~m"

{(I L's~ of i/lformollon 11/"lled I()
rrc\"t'IIII("' (!f mu/4lp/~ ~"r(III/II'.nl~" I\

provtSiuns or par~.raph (cl ofthts
section) oind the requirements of
pitr~8raplls (b) ~nd (c) of tIlt' sectIOn.

rbl DuratIon of Con$pnt The wrItten
<.un,ent mu't stiJfe Ihe pcrlod durtn8
\, h'ch It rem~lns In effcct. ThIs perIod

:nust be re~son~ble. li]kln8 Intn accnun

( t J The ~nttclp~tpd len8th of the
trp~tment:

(21 The type of crImInMI procl!~uln.
Involved. the need for the tnfOrmillIon I
connection with the rinal dlSposllIun 0(
Ihat proceedin8. and when the final
diSpOsItIon will occur: and

(JI Such other f~ctor' as the pru.ritm
the patIent. and the person(s) Wllo will
receive tIle disclu,ure consider

pertinent.
(ct RevocatIon of cons~nt. The wrltte

con..ent must slate that It tS revocabl.
upon the pa'saR. 0( a specIfied ~moun'
0( ttm. or th. occurrence of a specIfied
liscertalnabl. event. The Itma or
occurrence upon whicIt consent
becomel revocable may be no later tha
the final di..pOlltIun of th. conditional
release or other action In connection
with which consent we. Riven.

(dl Restriction.f on redi.~clo.u'.. and
us~. A person who rec~1 \ t!s pat tent
Information under thIs section may
redilclo.. and use It only 10 carry oUt
that person'. official Quttes wIth re8arc
10 In. patient'. conditIOnAl release or
other actio" In connection wIth whIch
Ihe consent wa. 8lven.

~~ o-Otsdo8uree W1etOUt
P.ttent ConMnt

, 2.11 M.-. w.-;-.¥ge;~..

(~I General Rule. Under the
proc;edures required by paragraph (cl c

this sectIon, patient Identlfylnl
inforrnatlon may be disclo,ed to mpdic
personnel who h~ve a ne~d for
information about a pal lent for the
purpose of treltin~ a conditIon whIch
p~e' ~" Immediatl threat to the healt~
or any indivldu~l and whicl\ requires

immediate mcdicallntervention.

(bl Sp~ciQI Rul.. Pltient identlfylnl
informatIOn m~y be discloled 10 medic
personnel of tIt. FOod and Drul
..\oJmlnl'tratIOn (fnAI Who aslert I
rpdsun to bclle~e th~t th. health or ~A)
:1ui\'ldual miiy be threatened by ~n

\:rror In Ihe m~nllr..c;!ure. I~belln~, or

~cile 0{ a product IJnder rnA jurlsdictlc
ilnd th~t tIle InrUrmiAtlOn will be u~ed r,

I~. exclusi\'e purpn~e or nollf} Ing
I';ttlrnt~ nr th,lr )1h~ 'lcl~ns 0{ polenlt..

uilnwen.
((.11".(!( ..t!I,rrs. l~medl~I~ly rullowlr

t!I'i(losure. III. pro~r~m ,h.lll do(\lmen
the dls(losure In the p4tlPnl , rl:<.ord\.

~t:r,ln. rorth In \,r111"~:

central re8istry and ~ny detoxification
or malntenlnce trellm.nt pro8r~m to
which information IS disclos.d to
prevent multiple enrollments may nut
redisclose or use patient Idcnrlfyln8
information for any purpose other th'in
the pr.vention of multiple enrollments
unless authonzed by a court order undpr
Subpart E of these re8ulatlons.

( d) Permitted diJcJosu'. by a rentroJ
reslJtry to p,.v~nt a muJtipl.
t!nrollment. When a m.mber pro8rim
asks a central re81stry If an Identified
p'itlent II enrolled in another member
program ~nd the rellstry determlnel
that the patient il ao enrolled. the
re81stry may disclos--

(11 The name. addre,s. and telephone
number of the member prosram(l)In
whIch the patient IS alteady enrolled to
the Inquirinl member program: and

(Zl The name. address. and telephone
number of the inquinnl member
program to the member protram(s) in
which the petient !s alreedy enrolled.
The member programs may
communicate as necesaary to venfy that
no error has been made and to p~vent
or eliminate any multiple enrollment.

( e I Permitted di.rclolu'. by a
detoKificatian or maintenonc. t~tm.nt
prosrom to p'.v.nt a multiple
enrollment. A detoXJfication or
maintenance tre.tment prosr.m which
hal received a dlIclosUte under thil
section and hal determined that the
patient is al~ldy enrolled may
communicate as nec.s»ary with the
program maklnlthe dilClolUte to venfy
that no error hal been made and to
p~vent or eliminate any multiple
enrollment.

, 2.31 ~-- to ..-;~-;ta of tr'8
~ ~ ey.- ..-n reterrM
~-;;-.

(a) A protram may dilclo..
information about a pMtlentto tho»e
personl wIthin the criminal justlcl
system whIch have made participation
in the prGlfam a condition of the
dilpositlon of any cnmlnal proceedin~
"8ainst the patient or of the patient'l
p~role or other release from cultody if:

11 I The dlsclosu'. II made only to
Ihose Indl\'lduals wIthin the cnmlnal
iustice system who ha\,1 .need for the
informatIon In connectIon wIth their

duty to monItor the pMti~nt.1 pro.re,1
(el.. a protwcutlnlattomey who II
\v,(hholdlna charges i8~nst the p~tl'nL
..collrt gr~ntlng pretn~1 or posttriil
releH'e, probltlon or parole officers
re~pon~lhle rnr ,uper\.I~I()n (If th@

pdtlent): and
(~Il he lI¥tlent h.11 ~1.ineIJ .~rltt~n

( onsent meetln~ the requlrem~nts of
I ~_11 (e'cepl p.r..grlph (~1(81 which IS
1(1(.t\,.'~I~I.nl with Ihe rp\'nr~.lon
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Medicaid audit or evalUAtioQ activity ia
specified in thi. p.naraph.

(dl Limltation.t on di.tcJo.urw and IJ.N.
Except a. provided in pararraph (c) of
thi. section. p~tient Identlfyinl
information disclosed under thi. section
may be ditclu.ed only baa to tn.
program from which it waa obtaIned and
used only to carry out In ludit or
evllu.tion purpo.. or to inve.tilata or
pro.ecute criminaJ or other activltieL aa
iuthoriud by a Court order entered
under § z.~ of these ~Iationa.

~ I ~ 01'*'- ;:- .v. -:z. ~ ..

Dt8Cto~~ And U.

I Ut ~ ~ ( a I Effect. An ord., of. CQUrt of

competent juriadiction enltred under
thi. .ubp.rt ia e unique kind of caurt
order. ItJ only pUrpoM it 10 aUthorize a
disclo.ure or use of pet1ent iDfonnation
which would 01heTWise b. prohibIted by
42 U.S.C. ~. 4% U.s.c. 3)dd-J and
these ~.honL Suds an order dOet
not compel diICIO8Uf8. A subpoena Of .
simllU' 1...1 mandate muat b. i.aued in
order to compel diKlOlure. Thia
m.ndate may b. entered at the ..me
lime at and accompany an authorizinl
court order enteM und8Y dl...
reguJation..

(b) Exampln. (1) A penon holdinl
record. subject to the.. r9I'IlatioM
receives a .ubpoena r... those ~ord.: a
respon.. to the .ubpoena I. DOt
permitted under the reIUlatioat unJe..
an aulhorizinl CQUI1 order is enleM
Tbe penoQ may not diICJose the recorda
in response to the .ub~ unle.. .
Court of Competent juriadicfion enters all
cluthorizinl order under thew
regulations.

(2) An authonzlnl coUl1 order i.
entered under thete ~at10nL but the
penon authonzad does not want to
make the disclo8ure. If there ia no
subpoena or other compu1aory p~
or a subpoena for tbe recoId8 w
expIred or b..Q quaahed. th.t penon
may reru.e to make the diacJoaun. Upon
the entry of a valid 8ubpoeu ~ other
compullOry proce.. the penoa
iuthonud to dilclOM mat ~.
unleta there ii a valid letaJ derenae to
the proceta other th.II tJ\e
conCidentiality restnCItoat of th...
rejUlationa.

12..2 O"' c..II.~
dt~ X.-.;K.~ -~
~ ..8Y=.--=:.

A Court order under these rw&uJatJoM
m~y nut authorize qualified penoMeL
who have r9CeIved patient IdintJfyinl
inf\Jrmation without consent ror the
purpIJte 0( condu,tin, rt...~b. llIdit or
e\ alu~tIOn. to disclo.. that Inronnation

from program premil.s by any pe~on
who:

(11 Agrees in wnlinllo:
(i) Malnlain In. patIent idenllfyinl

informalion in a~ordanc. wIth th.
secunty requirementl provIded in 12.18
or thes. regulations (or more slrin8ent
requlremenllr.

(lil Oestroy III th. palienl identlfyinl
infonnation upon completion of th.
audit or evalualion: and

(iii) Comply witit the limilationl on
disclolure and us. in paragrlph (d) of
this lection: and

(21 Perform. tit. audit or evaluation
activIty on be"alf of:

(il Any Federal. Slat.. or local
80VemmenlaJ a..ncy wbjch provIde.
financial aISi,lanC8 10 tite protram or i.
aulhorized by law to regulat. I1I
activlliel: or

(ii) Any pnvale p.rson wbjdt provide.
financial .,lislanC8 to the program.
which i. .titird pan payer covennl
patienl. In th. proll'am. or which ~ a
peer review OrtaNUtjon p~,.forminl.
utilization or qu.lity controj revi.w.

(c) ""f~icarw 01' M~icaid audit 01'
evaluation. (1) For pUrpOM. of Mtdicart
or Medicaid audit or evaluation under
thil section. ludit or evaluation includ..
a CiVIl or adminiatrativ. inVettilation of
the PfOIraID by any F.deraL Stale. or
local a..ncy responaible for o\,.rslsht of
th. MediaN or Medicaid protraID and
includel .dmini.tratjve enlo~ment.
a.ainlt tit. protnm by the a.ency. of
any remedy authorized by law to ~
impoHd a. a re.uJt 0£ tit. rlndinp 0£ tit.
invelti.atlon.

(21 Conai.tent wIth the definilion of
prolfaJD in I %.11. program includel an
employ.. 0(. Of proY1d8t' of medical
semcu under. tit. prQ1r'8m w"en tit.
empjoy" or prov,d.r I. th. subject of a
civil InV..II..tlon or admin.,traliv.
Nmedy. .1 titOM t.rm. aN ul.d in
pan81'8ph (cl(1) of tit,. secnol\.

(311f a diICIOlure 10 a person is
autitoriaed under titjl MCtion for a
Medicare or Medicaid .udlt or
evaluation. tnciudinl a C,Vtj
inveltl..tlon or admlni.tralive remedy.
a. IhOM leMIl. aN uaed in p.rall'aph
(cl(11 of lhia ItCtiOn. Ih.n .~r Nview
or.-niutiott w"l~ Obl.in. In.
iniorm.lion und.r paragraph (.lor (bl
may dilCloM I". informalion to that
person but only for purpoHS 0(
Medica'. or M8dicald ~udlt fIr
evalu.lion.

(41 Th. p~vllion. of thl. par:1l1ap"
do not aulhonu th. a~cy. L~.
prollam. or any ot"er person 10 dilClol.
or use p.licnt Identlfyinl in{onnalion
obtaIned dunnl th. audil or evaluatlol\
for Iny purpolet other than thol.
necell~ry to complete the ~Iedica~ or

(11 The naln8' 0( tIle ~ penonnet
to whom disclolure wal made and the;r
affiliation with iny healt~ care faality:

(21 The ne me of the ind1V;duai makj",
the disclosure:

(31 The date and time of the
disclosure: and

{~I The nature of the emeflency (or
error. If the report wal to FDA).

(A~prov.d by the omce 0( Man...mentlnd
BudS.1 unIJ.r Conl~1 No. ~~.)

t I-SI ~--S. ~-;;-w (dl Patient identi(yinl inlormatlon

may be discloled (or the purpo.. of
conductlnl .cientinc reHarch if the
prolram director makel a determination
that the recipient 0( the p~tient

identl(yinllnfonnation:
(1 J Is qualified to conduct the

research: and ~
(21 Hal a resea~ protoco! under

whlcls tIle patient identlfyinl
information;

(il Will be maintained In accordanca
with the secunty requirement. of. z.11
0( tIIe.e reIUJation. (or more .mn..nt
requlrementll: and

(ail Will not be redi.cloted except a.
permItted under parlarapb (bl 0( tIIia
section. .

( b I A person CQnIJ~ttnl re..arcb may
disclole patient Identifyinllnlormatlon
obtained under pera pb (a) of thi.
section only blck to tIle pfOlr'am from
which that infonnation w.a obtainad
and may not Identify any indiV;dual
patient In any report of that releerch or
otherwise disciole petient identities.

t 2.~ A.,.. ~ ev=-~ R-;;-w~

( a) R~cord, not copi.ct o~mov~. II
patient recorda are not CQp~d or
removed. paiient identi!yinl in!onDation
m~y be discioled in the course of a
review or record. on p~.,.m prelni..8
to ~ny person who elf". in wntiq to
comply wIth tIle limitatioR8 oa
redisclosure and UH in pat8ll'3ph (d) of
thi. section and who:

(11 Performa tIle audit or evaluation
iCtlvity on behal( of:

(il Any Federal. State. or local
governmental a..ncy wbich PC'OYidn
financIal alal.tance to the PfOII'8m or I.
Iulhonzed by law to reIUJate it.
activltlea: or

(ii} Any pr;v.te person whld\ provide8
financial ...iltanca to the proaram.
which I. a tIIird party payer covennl
patient. in the proanm. or which i. a
peer review oflanlzatlon perfonninl 8
utilization or quality control review: or

(Z) Ii detennlned by the ptotram
director to be qualIfied to conduct the
iudH or evaJuatiOtI acttvitin.

(bl CoPYInr 01' rwmov01 of ~rdt.
Record. COC\(alnin~ patient Identlfyinl
In(onnatlon may be COpied or removed
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in penon. for th. limited purpoM of
providinl evidenc. on the .tatutory and
relUl.tory cnteria for th. isluanc. of th.
court order.

(c) R.vi.w of .videnc... Conduct of
hearing. Any oral araum.nt. review of
evidenc.. or Iteanna on tit. application
must b. Iteld in th. ludge'. chambert or
In lom. maMer which ensure. that
patient Identlfyina InformatIon is not
dilclo..d to anyone other than a party
to the proceedina. the patient. or tIt.
person holdinl the record. unlesl the
patient requestl .n open hearinl in a
manner which m"tl th. wntten conMnt
requirem.ntl of the.. relU1ationl. Th.
proceedinl may includ. en e~amlnation
by th. jud,. of th. patient recordl
refernd to in th. .pplication.

(d) Cr1teria for entry of ord~r, An
order und.r thil lection may b. entered
only If th. court determin.1 that good
caul. e~i.t.. To max. thil
determination th. court mult find that

(1) Other w.yl of obtainin& th.
information are not avallabl. or would
not ~ effectiv.: and

(2) Th. public interelt and need tor
th. dilclolure OUtw.l&h th. pot.ntial
injury to the patient. tit. phylician.
patient relatlonahjp and tit. treatment
service..

(e) Content of order. An order
authorizing a dilclo.ure must:

(1) UtnJt di.clo.ure to thOI. partl of
the patient'. record which are e.l.ntiai
to fulfill th. objectiv. of th. order,

(2) Ulnjt diIClolure to thola penona
whol. n.ed tor information il the baaia
tor th. order: and

(3) Includ. .uch otit.r me..ure. .a .re
nec.saary to limit diICloaure for th.
protection of the patient. tit. phy.ician.
pati.nt relation.hip and th. treaanent
.ervic.a: tor example. ..Ilin, from
public lcnltinJ th. record of any
proc.edinl ror which dIICiOture of a
pati.nt'a record ha. ~.n ord.red.

, 1.81 " ~ ~ ,. ...
..;-..~.w ~~ 8td ~ of t-*
to ~~--; :.-; .~-~
~

(a) Applicatian. An ord.r autitoriz1nl
th. diaclo.ure or UM of pati.nt reco~
to cn:minally inv.atJllt. or prolecut. a
patient may be applied ror by tb. person
Itoldint tit. recordl or by any person
conducti"8 inve.tllativ. or prolecutorial
activiti.. wIth respect to th.
enforcement or cnminal law.. Th.
application may be filed ..parat.ly. a.
part or an applicatlon for a .ubpoena or
other compuJ.ory procet.. or In a
pendlnl cnmlnal Icnon. An application
mult us. a flCtltlOUI name .uch a.John
Doe. to refer to any pati.nt and may not
contain or otlterwlle dilclo.. patIent
identlfyint Information WIle.. th. colUt

ha. ordem the record of Ihe proceed!",
le.led from public Icrutlny,

(b) Noti~ and h~rt"g. Unle,. an
order under t z.ee i. lou8ht with an
order under thi. lecllon. the person
holdinl the record. mu.t be given:

(1) Adequate notice (In. manner
which wIll not di.clo.e patIent

identlf}1ng informatIon to thIrd partlesl
of an application by. pe"on perform\nl
a law enforcement functIon:

(Z) An opportunity to appear ond be
heard for the limited purpo.e of
provjdins 8V1denc. on the statutory anIJ
feIUlatory cntena for the Issuance of the
court order: and

(3) An opportunity ta be repr~sented
by coun..1 independent of counlel for
an appl!cant who i. a person perlorml",
.law enlotC8ment function.

( c I R.vi... of .vid.nc... Conduct of
Jr~nn,.. Any oral afl\Unent. review of
evtdence. or heanna on the applicallOn
.hall be held in the ludge's chamberl or
in some other maMer w~clI ensure.
that patIentldentifylnJ inlonnation is
not diacloaed to anyone other than a
patty 10 the proceeding8. ane patient. or
th. perIOD holdinJ th. recorda. Th.
procHdina may indud. an examination
by an. judte of an. patIent recorda
referred to in th. application.

(d) Crit.ria. A court may authanze an.
diaclo.ure and ~e 01 patient recorda for
Ih. ptUpO.. of conducting a cnln!nal
invest!latioD or proaecullOD ola pallent
only ii th. court find. Ihat ail of th.
followin& aitena are met:

(11 The cnme involved i. ex~mely
senou.. aucl! as one which ca~es or
directly thrtatena 1018 of lite or aertoua
bodily Injury indudiq homjCJde. rape.
kidnappinlo armed robbery. assault With
a deadly weapon. and cJ1jld abuse and

net!ect.
(Zl There ~ a reasonable likelihood

that the recorda wlil dildo..
information of subslantial value In th.
inv.stigatioD or proaecutiOn.

(31 Other way. of obtalni"8 the
informalion .,. not available or wowd
not be effectiv..

(41 The potential injury 10 t1Ie patient.
10 th. phy.ictan-patient relationahip and
to th. abIlity of th. pfOll'am 10 provIde
serv1cet to other patients II outweighed
by th. public Int.,.lt and the oHd for
the dilclo.ure.

(5llf th. applicant il a pe"On
performlnl a law enforcement function
that:

(i) The penon holdinl the recorda h..
been afforded th. opportunity to b.
reprelented by Inde9'ndent couns.~
end

(ii) Any person holding the records
wh.cl! il an entity withIn Federal. State.
or locallOvemment hal In fact been

or use It to conduct any criminal
Investliation or Pro.ecution of a patient
However. .Court order under t z.~ may
luthonzl disclolun and 118. 0( recorda
to inve.tllgate or Prosecutl qullified
per.toMel holdin8 Ih, recorda.

f 2.U c~~. communIcatIons.
(a) A court order 'Jnder these

resuJatIons may authorIze disclosure 0(
confidential communlcatlOnt made bye
patient to a pro8ram in the course 0(
diasno.ia. tre.tmenL or re(erral for
treatment only It:

(1) The disclo.ure i. necess.ry to
protect a8.inst an exlstin8 thre.t to li(e
or 0( .tenou. bodily Injury. Includinl
circum.tance. which constitute
suspected chIld .buse and neslect and
verbalttlr.atl a8aintt third partle.:

(Z) The ditclo.ure i. necest.ry in
connectIon with irtvestl8ation or
prosecution of an extremely serioua
crime. .uch at one which directly
threltenl 10.. 0( lire or seriout bodily
injury. includinl homicide. rape.
kidnappln8o anned robbery. a.s.uJt WIth
a deadly we.pon. or child abut. and
n~lect; or

(3) The di.tclos~ is in coMectlon
with litIgation or an administrative
proceedinl in which the petient offers
testimony or other evidence pertainina
to the content of the confidential
commurucation-.

f 2. .." ..~ ,. ~
IU~ ~.. ~-~ ,. ;-.;;.-.;; ~-..
~

(al Application. An order authorizinl
the dlscloture of patient records for
p~se. other than crtminal
Investl8ation or proMCUtion may be
applied for by any person havlna a
legaJly recosnlzed interest in the
disclos~ which is sousht The
applicatIon may be filed separately or
at part or a pendina ciV11actIon in which
it appears that the patient ~Ordt .,.
needed to provide evidence. An .

application mat \188 a 8ctitlo\&8 name.
such at fohn 00& to ref8r to any patient
and may not ~taiD M otherwi..
di.tcloM any p8U8Dt ideatifyinf
inronnation unl... Ibe p8tieat ia Ibe
applicant or ~t pven a written cOMent
(meetlnl the requlrementt of thfse
regulatlonsl to diIClosure or the Court
has ordered the record of the proceedinl
Ifaled rrom public Icrunlty.

(bl Notlc.. The patIent and the persolt
holdinlthe records from whom
disclolur. IS loulht must be lIven:

(1) Adequate notice in a manner
which wIll not disclol. patIent
Identlfyinl :nformatlon to other persont:
and

(Z) An opportunity to fii. a written
re.tpon.e to the .pplicatlon. or to appear
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F~ 121814 Val 52. No.110 / T\Jes~ay.~~ne 9. 1981 I ~ules ~~ Regul~on~

Ih. dilCntioa 01 !b8 cOUrt. be Ifanted
wIthout notICe. AJthoush no .xp'...
!'IOh~ ia reqund to IM PtOll'~ to th.
person holdlnl In. recorda. or to any
pati.nl whOM recorda ale to -0-
dildo..d. upon ImplelMnlatlOA of an
ord.r 10 ar.nted any of the .bov.
persona muat b. afforded .n opport\lnity
to seek r.vocalion or amendm.nt of that
order. limJttd to th. pres.nlallon of
evidenc. on tb. statutory .nd reIWatory
cntena for th. I..uance of the co~
nrder.

(c) Requi,.m.nt.t for ord.r. An ord.r
under thla I~tion muat b. entered in
accordance with. and comply with th8
requiremeDti of. paraarapha (d} and (e}
of t 1.84 of the.. reIUlauon-.

(d) LJmJtotJon. on di..cJ~u'. and w.
of poti~nt la.ntJfyin, informotJon: (1)
AB order entered under thia I8Clion
muat require the deletion of p~tlent
Identifylnl infomt.tion from any
docum.ntl made avaliabl. to the public.

(Zl No information obt~ln8d W1dar thi8
section may be uled to conduct any
Investi8~tion or prolecutioa of a peti8nt.
or be ~ed .a th8 balia for an
application Cor .a order under I 1.65 of
thea. resu1Mtion..

f Z.11 01'-. ~ ~, ~
~ cow. ~ ...,...,.. -
C.~~-;-.: y --~_.~II ~I~ .~
of.~.-.

(a) .4ppJjcGtjon. A court ord~r
authorizi.. tis. placemeat of an
undercov.r a..nt Of Infonnant in .
pr°1l'8JD al aa employ" or p.tienl may
b. applied f~ by My la. enforcement
or proa8CUlqn.1 a..ncy wl1icb ha.
re.aoa 10 beli8V. that employeef or
11.nla of lhe PfOll'8Ja .,. .nta.ed in
cri18inaJ mi8COaduct.

(b) Nota. "111. PfOll'8Ja diNctor muat
b8liv.a adequta agtj~ of tb.
.pplicati~ end u opportunity 10
appear Md b8 ~ (for tis. limited
purpo.. of provldinc .V;dence 0. th.
It.tutOry and '..W.tory cnl.nM for th.
LaaU8nC8 of tb. ~ order). un1... tb8
applicaUoa UMrtl .b8liel that.

(11 "111. pro!f.m ditKtor la tn\"olved ia,
Ih. cr\mInaJ aCliVtti.a 10 -0- inv.ati..led
by tl\. undercov.r a..nt or Informant. or

(Z, Th. PNII'.18 d~lor will
IntenIionaUy or unintentioMlJy diacJOM
th. propol8d pl.c.U\8nt of an

llndercover a..nt or Informant to th.
employee. or I..n~ who Irw suspected
of cnnunal ICtlVltlet~

(c) Cflt.na. An order und.r thlt
,ectlon ma, be entered only If th. court
determin. th.t ~ c.u,e .~i,t.. To
make thlt .et.rmIMtlon [h. court mlAat
find:

(1) Therw i. ~Isoa to believe thaI an
employee or I.ent of Ihe protram I.
en88ted iD crimin.1 actlvlly:

{2) Oth.r wayl of obtaininJ evldenc.
of thi. cr\miMl activity are not avaJlabl.
or would not be effective: .nci

{3) 11w public interelt and need for
the pl.cemaDt of an undercover a8ent or
informant in th. p~m outwellh Ule
pot.nt1e1 injury to palientl of III.
pro~m. phyllcian-patient relalion.hipe
Ind th. tN.tment servic...

(d) Conr.nt of otd.r. An order
authonz1"8 the placement of an
undercover .pnt or informanl in a
P fOII'8lD m 1&8 I:

(1) Specificeily .uthoriz. lhe
placement of an und.rco\,er lient or ID
in{onnant.

(2) Umit the total period of the
plaC8meDt to .ax moDtba;

(3) Prohibit me wad8r='Ver ..ent or
in!ormut frCX8 ciilCJo8iD8aDy paUeDI
identifyiJ28Infwm&tioD obt&iD8d fro~
lhe placement except al ~laty to
cnminaUy iDV..ti8.te or proae<:ule
employ... or ...n~ of the PfO'Flm: I.Dd

(41 [nclud. Iny olh.r mea.uru whicll
I'. Ippropriata to Um.1t any pol.atie1
dilnlpti~ of the PfOF8m by th.
pl.cem.at Ind uy potential far .rell
or ap~areat bre.clI of pati8Dt
confid.at1alityo. for .ump1e. ..a1inc
from pubUc IQUtiny lh. record of any
proceedinl for wbicll d.iaclO8WW of .
pati.nt'. rwcord ba. beea ordered.

(e) l.Jmitatlon O/t U.I. of infarmatioA.
No iaformAtioD oblaiDed by 84
undercover I..at or inform&Dt pl.ced
under thi. HCtion m.y be ued 10
crtmjaaily iDv..npt. ~ pfO88C\lt. any
p.lient or .1 the b..i. for 84 applicatiOJS
for .a order under I %.61 of the..
reaula ti o na.

l~ Ooc. .'.-11781 Flied ~ 1:48 ami
~ ~ .1..,'..

reprw..nted by counMJ in~R. 01
th~ Ipplicant.

I~I ConuQt 0( ora.,.. Any ord8,
autho~Dt a ditdoa~ or ut. 01 pati80t
r~cords under this section mus~

11} LimIt disclosure and UA. to tho..
pCirtl of th. pati~nt.s r.cord which Ire
.'ss~ntial to fu1fi1J the Oble1:tlv~ of th.
ord~~

121 Limit ditclo.ure to thos. law
enforcem~nt Ind prolecutorial official.
who ..re r~lpontlbl. for. or are
conducting. th. invelnlation or
prOle1:utIOn. and limit their ut. of lbe
record8 to InveltilatloD and prole1:ution
of ~xt~mely serioul crime or suspected
crime specIfied in th. Ipplicatio~ and

(3) Indud. .uch other mealutet al Ire
ne1:el.ary to limit di.clolUt8 and uae to
the fulfillment on only that public
Inte~.t Ind need fOUDd By th. court.

t z... ~-; ..~ MI;;..;..~-.. ~ r_-

to ~~~ .~-~ a ~ ;; -
ttI8 ,.,... ~ 8'8 , ( " I AppJi"QtJQn. ( 1) An order

luthoriDDl the di8CJoaure or de of
patient NCQrda ~ cnm~Uy or
adminittr.tively investifat. I)r
prolecute a prosnm M the penoa
holdinc the NCOrda (or employ... or
~gent. of that prosr.ID or personl may
be applied ror by any sdmini.tntive.
r~atory. Iuperviaory. invest1pti~..
law ~n!orceIDeDt. or prolecutoria!
agency havin& Iur\ldictioa over th.
program'l or perIOD'. activitiet.

(21 The application lDAy be filed
s~parately or I. pelt of a pendi.na ciV;&
or crifDjnal actioa slawt a pro81'~ or
th~ person holdinc the recGro. (or
agent. or ~mploy..t of &!le PfOlJ'&lD M
p~rlon) in whiclt it Ippean that the
patient reCorda are ne~ed to proV;d.
matenal evIdence. The Ipplication m\&8t
u.e a nctitiout name. such II JoM Doe.
to ~fer to Iny patieat and may not
conta~ or otherwiM dildoM any
patient identifytnt infonaatiOD unJe..
t he court ha. ordeM the rKOrd of th.
proceedinc ..aleG hID pubUc 8Ct\It1ny
or th~ patient ha.liYeD a writteD
consent (m..tinl t:he rwq~mentl of
I %.31 of theN ret'&lattonal to tha.
diIClolure.

(b) NOli"' not ~UJrWt/. An
appllc.tion under thi. sectIon m.y. in
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Departmental InS'b\Jction No.6

Procedures for the Transfer of Patients

6 -1 Background

Requests for transfers between DMHMRSAS facilities, between public facilities and private
hospitals, and between State mental health authorities are frequently made in order to

insure patient welfare;

promote family and community support; and

secure the most appropriate type and locus of treatment.

Purpose6-2

This instruction defines the requirements and procedures for the intrastate and interstate
transfer of patients to and from the Department's hospitals and training centers, including the
following types of transfers:

forensic transfers from other states and federal correctional institutions;
transfers between state facilities;
transfers from private hospitals to state facilities;
transfers from state facilities to private hospitals;
interstate transfers of civil patients/residents with mental health and/or with mental
retardation.

Policy6-3

The following policy principles apply in this Instruction.

Patient DestN The desire and willingness of the patient or resident to be transferred and
the expressed interests of family members are primary considerations in the
transfer process.

Patient's Best
Interest

The approval of any patient or resident transfer must rest on a clinical
determination that the welfare and best interests of the patient or resident
would be served.
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Individualized

Oecision-Making

Intrastate and interstate transfer requests are decided on a case by case basis,
taking into account:

expressed interests of the patient or resident and of the family;

the clinical picture and treatment needs; and

security and court of jurisdiction requirements needs of patients with
forensic involvement.

Out.of.Stat2

Residents
Persons who are mentally ill, mentally retarded or substance dependent
whose domicile is not Virginia shall be accorded the same protections
related to their admission and hospitalization in a state facility as Virginia
residents.

Individuals who are not residents of Virginia should not be denied admission

to a state facility based solely on their non-resident status.

System -to .

System Contact
The Commissioner is responsible for the interstate transfer of patients or
residents entering or exiting Virginia state facilities.

The interstate transfer of patients or residents between public facilities shall
occur on a system-to-system basis with all applications and supplemental
information being coordinated by the Central Office rather than by individual
facilities. The Office of Mental Health Services coordinates interstate
transfer for patients with mental illness; the Office of Mental Retardation
Services coordinates interstate transfer for residents with mental retardation.

The Code of Virginia authorizes the Commissioner to return patients or
residents to their states or countries of origin. Further, the Commissioner
may discharge a non- Virginia resident admitted voluntarily to accommodate
a resident or patient from Virginia.

Return or
N on- V i~inia

Residenb

Private, Out-of-
State Hospital
Patients

Transfers of patients in private, out-of-state hospitals to Virginia State
psychiatric facilities are determined on a case by case basis. Consistent with
Code §§ 37.1-91; 37.1-100; and 37.1-107, non-residents may not gain
admission to Virginia state psychiatric facilities by first being admitted to a
Virginia private psychiatric hospital and then seeking transfer to a state
facility. Such non-residents shall be handled consistent with the Code
provisions which allow the Commissioner the discretion to discharge non-
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resident patients when deemed expedient. or when their admission or
retention would serve to exclude a Virginia resident.

6-4 DefinItIons

The following definitions apply in this Instruction,

Commissioner The Commissioner of the Department of Mental Health, Mental Retardation
and Substance Abuse Services.

Forensic Patient An individual who has been court ordered for admission in one of the

following legal statuses: Not Guilty by Reason of Insanity , Jail Transfers,
Forensic Evaluations, Incompetent to Stand Trial, Virginia Department of
Corrections Transfers, Unrestorably Incompetent to Stand Trial with Pending
Charges, Department of Youth and Family Services Transfers, or Ten Day
Juvenile Treatment Evaluations.

State Treabnent
Facilities

All training centers and psychiatric hospitals operated by the Department of
Mental Health, Mental Retardation and Substance Abuse Services.

6-5 Transfer Procedures

The following transfer procedures shall be followed

Forensic

Trnnsfen within

the State

Transfers of patients adjudicated Not Guilty by Reason of Insanity
(NGRI) from a forensic unit to a civil unit require written approval by
the Forensic Review Panel. See NGRI Manual: Guidelines for the
M ana~ement of Individuals Found N ot Guiltv bv R eason of lnsanitv for
details of this process.

Transfers of other non-NGRI forensic patients from a forensic unit to a

civil unit require written approval from the court of jurisdiction.

Individuals in the Forensic Unit who were transferred from the Virginia
Department of Corrections at the end of their sentences and after civil
commitment shall be treated as civil patients with respect to transfer to a
civil facility in their responsible CSB catchment area.
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Forensic

TransreR rrom
outside Virginia

Periodically, requests are received from other states or from federal
treatment facilities to transfer forensic patients into Department-operated
facilities. Such individuals may be under pending charges, found Not Guilty
by Reason of Insanity, found to be unrestorably incompetent to stand trial, or
they are mentally ill individuals convicted of crimes and incarcerated in a
state or federal prison system. If they are accepted for treatment within a

Department facility, they can be admitted only as voluntary or involuntary
patients under the provisions pertaining to Virginia civil commitment,
regardless of legal status outside of Virginia.

Requests for transfers of non- Virginia forensic patients into state hospitals
will be reviewed in accordance with the guidelines listed below:

.There must be no continuing court jurisdiction that would affect

discharge from state hospitalization.

.Transferees must be manageable in the civil units of DMHMRSAS
mental health facilities

C i.e., they do not require secure placement as evidenced by documentat-
ion of the absence of violence and escape attempts while hospitalized.
A description of the restrictiveness of their current placement should
be provided

.Transfer documents should include a clear, written description of the
patient's current legal status, with copies of relevant state and/or federal
statutes attached and the current forensic court order.

.There should be documentation of continuing family interest which
demonstrates that the family is willing to visit while the patient is
hospitalized, work with staff in discharge planning and stay involved with
the patient after discharge.

.Any other infonnation deemed relevant.

.All referrals must be approved by the Commissioner of Mental Health,
Mental Retardation and Substance Abuse Services.

.Referrals must be forwarded to:

c Director of Forensic Services

Department of Mental Health, Mental Retardation and
Substance Abuse Services

P.O. Box 1797
Richmond, Virginia 23214
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The Interstate Compact on Mental Health and Mental Retardation/

Developmental Disabilities does not apply to the following persons'

.those who are serving a sentence in a penal or correctional institution:

.those awaiting trial on a criminal charge and who are housed in a penal

or correctional institution; or

.those who are institutionalized due to the commission of an offense for
which, in the absence of mental illness or mental retardation, the person
would be subject to incarceration in a penal or correctional institution.

Virginia does not accept admissions into its Forensic Unit from other states
or federal jails and prisons.

Transfen § 37.1-48 authorizes the Commissioner to order the transfer of
Between Facilities patients/residents from one state facility or training center to another. This
within the State Deparnnental Instruction provides for the delegation of this responsibility to
System the Directors of state facilities and training centers, consistent with the

provisions of the Virginia Code § 2.1-20.01:2. Central Officce involvement
to effect such transfers is not required Transfers shall be arranged in
accordance with the following procedures.

Step Action

The sending facility1

.obtains agreement for the transfer from the receiving facility

.if the patient is on voluntary status, obtains consent from the patient, the

parent (if a minor under age 14), or joint consent of the minor and parent

(if minor is age 14 to 18);

.notifies the CSB responsible for the patient;

2 The two facilities collaborate to arrange a date for transfer

3 The sending hospital is responsible for arranging transportation of the patient
to the receiving hospital and assuring that the medical record and a list of the

patient's valuables accompanies the patient.

Please N ote. V irginia Treatment C enter for C hildren shall follow the above

procedures for the purpose of transferring minors admitted through pre-

screening by CSBs," i.e., for all public admissions.
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Private Hospital

Tmnsrer or

Involuntarily

Committed

Patients

§ 37.1-99 allows for the transfer of patients in private hospitals to state
facilities by applying to the Commissioner for such transfer. Consistent with
Virginia Code § 2.1-20.01:2, this Departmental Instruction authorizes the
Directors of state facilities and training centers to receive such application.
Central Office involvement to effect such transfers is not required. Transfers
shall be arranged in accordance with the following procedures.

Step Action

1 The sending private hospital

.obtains consent of the patient. to be transferred, if the patient is competent
to give consent;

.contacts the receiving state facility and the local Community Services

Board to seek agreement for transfer.

2 At the time the patient is actually transferred from the private hospital to the

State facility, the transferring hospital must send the ori2inal commitment

order with staff accompanying the patient. The transferring hospital should

retain a copy of the commitment order for its own records.

3 The sending hospital is responsible for arranging the patient's transportation t~

the state facility. I

4 The receiving state facility should check all commitment papers at the time of

admission.

Note: Preadmission screening prior to transfer mav not be required when
such screening har been completed by the community services board prior to
admission to the private hospital for which transfer is being sought. In such
cares, the community services board shall detennine the clinical necessity
for a second preadmission screening. Preadmission screening prior to
transfer !:t required when such screening war not conducted prior to admis-
sion to the private hospital.

Private Hospital

Tmnsfer of

Voluntarlly
Admitted

PaUen~

When a private hospital in Virginia wishes to transfer a voluntary patient to

a DMHMRSAS psychiatric facility , Central Office involvement is not

required Transfers shall be arranged in accordance with the following

procedures.

c-~



Note: Preadmission screening prior to transfer mav not be required when
such screening has been completed by the community services board prior to
admission to the private hospital for which transfer is being sought. In such
cases, the community services board shall determine the clinical necessity
for a second preadmission screening. Preadmission screening prior to
transfer is required when such screening was not conducted prior to admis-
sion to the private hospital.

State Hospital

Transfers of

lnvoluntartly
Committed

PaUen15

§ 37.1- 78.1 authorizes the Commissioner to transfer patients in state facili-
ties to any hospital i!nQ such hospital may retain the patient under the

authority of the admission or order applicable to the hospital from which
such patient was transferred. This Departmental Instruction provides for the
delegation of this responsibility to the Directors of state psychiatric hospitals
and training centers, consistent with Code § 2.1-20.01:2. Central Office
involvement to effect such transfers is not required. Transfers shall be
arranged in accordance with the following procedures.

If a competent patient refuses consent for the transfer, a hearing is required

to detennine the appropriateness of the transfer .
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Interstate

Transfer of
Hos pltallzed

Patients/Residents

When a DMHMRSAS hospital deems it appropriate to transfer a patient to
hospital in another state:

Step AcUon

1 For transfer from DMHMRSAS to another state, the state facility

[] obtains the consent of the patient and/or guardian, (if patient is a minor or

incompetent) and a signed release of information; DMHMRSAS Central

Office staff will not process an interstate transfer request from a facility if
the patient objects to the transfer;

C completes DMH Fonn 223, "Request for Interstate Transfer";

c collects and forwards patient infom1ation (typed clinical summary; and
psychiatric, psychological, medical and psychosocial evaluations complet
ed within the last six months) to the

Interstate Transfer Coordinator
Office of Mental Health/Office of Mental Retardation
Virginia Department of Mental Health, Mental Retardation and
Substance Abuse Services
p, 0. Box 1797
Richmond, Virginia 23214

2 For transfer to Virginia from another state, the Department's transfer coordi-

nator reviews and coordinates the transfer process between the DMHMRSAS

facility and the involved mental health or mental retardation authority in the

receiving State.

If Approved If Denied

The written authorization is forward-
ed to the DMHMRSAS facility for
inclusion in the patient's record. A
copy of this authorization should also
be included in the documents which
accompany the patient at the time of
actual transfer.

The state being denied has the right

to appeal. In these circumstances

the Department's transfer coordinator

contacts the appropriate Compact I

Administrator to discuss the basis for

the denial and to convey the reasons

why Virginia disagrees, and follows

up with additional supporting infor-

mation.

3 Upon receipt of authorization to transfer. the receiving hospital will coUabo

rate with the sending hospital to arrange a transfer date.

4 The sending state pays all costs of transporting a patient under the Compact

unless a specific agreement is made by two or more member states for a

different allocation of costs.
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Private Bed Purchase6-6

Admissions to private hospitals for adult patients involve direct admissions of patients
prescreened by CSBs and referred to private hospitals. Should a patient later be transferred to
a state facility , the procedures used are those delineated above for "Private Hospital Transfers
for Involuntarily Committed Patients" and "Private Hospital Transfers for Voluntarily
Admitted Patients".

Admissions to private hospitals for children and adolescents should follow the "Bed Purchase
for State Hospitals and VTCC", the children and adolescents procedures dated 12/93. Such
admissions are considered direct admissions from CSBs to state facilities. The state facility
authorizes a private bed purchase for up to five days when the hospital is above census.

Transportation Costs6-7

The sending hospital or state shall pay for or provide for the cost of transporting a patient to
another hospital or returning a patient to his resident state, unless other arrangements have

been mutually approved.

During the transfer, staff shall accompany the patient and will insure that all appropriate
physical care needs are met and that the patient's rights are preserved. The patient being
transferred should carry personal identification and information on the patient's destination
(receiving hospital) in the event the patient is separated from the escort.

Authorities and References6- 8

[J Virginia Code Sections 2.1-20.01:2; 37.1-1; 37.1-48; 37.1-65; 37.1-65.1; 37.1-67.
37.1-78.1; 37.1-91; 37.1-99; and 37.1-107 of the Code of Virginia, as amended.

, et seq

[J NGRI Manual: Guidelines for the Management of Individuals Found Not Guilty by Reason

of Insanity.

[J Interim Departmental Instruction No.127, Implementing Privileges for Forensic Patients.
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6-9 Interpretation

For interpretation of the provisions of this Instruction, please contact the appropriate staff

within the Division of Facility and Community Services or the Office of Quality Assurance in

the Central Office.

..-,

\ / I'.'~ ~~oIJ~ p~;-~. I '0 ,/? .:,,~.~ /.. l:.-- l /

.mothy A. ksUy. Ph.D.

Commissioner

)

This revised instruction replaces Departmental Instruction No.6, TRANSFER OF PA T1ENTS
OR RESIDENTS dated March 24, 1983.

June 5,1995Effective Date:
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4/03/91

PSYCHIATRIC INPATIENT TREATMENT OF MINORS ACT

Section By Section Analysis

Section 16.1-275I.

Section 16.1-275 is amended in two ways. A minor who is being considered by a judge
for admission to a psychiatric hospital for an evaluation to provide a recommendation for the
disposition of the child must first receive an examination by a mental health professional, as
under current law. The new changes are:

The evaluator must make '-"Titten findings that the evaluation can only be done in an
inpatient setting and not by a professional in the community; and

.

The minor may be admitted to a state psychiatric hospital for up to ten days (no longer
than thirty days) for the evaluation.

.

II. Section 16.1-336. Definitions

The most significant definitions are the following

"Consent" means the voluntary , expressed and infornled agreement to treatment. The
admission evaluator must deternline whether a minor age 14 or over is capable of giving
infornled consent.

.

"Parent" means a biological or adoptive parent who has custody or with whom the minor
regularly resides, a person with legal custody, a judicially appointed legal guardian, or the
director or designee of a local department of social services, if the child is in social
services custody.

.

"Qualified Evaluator" sets a hierarchy of persons who can perfonn evaluations for
hospitalization. Licensed mental health professionals or community services board
persons who conduct the evaluations must be skilled in child mental health and familiar
with this Code Section.

.

III. Section 16.1-338. Voluntary Admissions

This Section governs the voluntary admission of minors younger than fourteen and non-
objecting minors fourteen and over to psychiatric hospitals.
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. A minor under fourteen years old may be admitted by their parent's consent.

. A minor fourteen or over may be admitted by joint consent of the minor and their parent.

. An examination must be conducted by a qualified evaluator to determine whether

hospitalization is required. The evaluator must make written findings that four conditions
5;pecified in this Section are met in order to approve the hospitalization.

For admission to a state psychiatric hospital, the evaluation is done by the
community services board prior to admission.

For admission to a private sector hospital, the evaluation must take place within

48 hours after admission by a qualified evaluator .

Within ten days of admission, a treatment plan must be developed. Both the minor and
their parent must be involved in making the plan. Details of what should be in the plan
are specified in Subsection C.

.

. If the parent who consented to admission changes their mind, or if a minor fourteen or
over rescinds their consent, the minor must be discharged within 48 hours, unless
admission is authorized by other procedures in this Act.

. A minor can be admitted voluntarily for up to ninety days without further authorization.

IV. Section 16.1-339. Voluntary Admissions of Objecting Minors

This Section governs the admission of a minor who is fourteen or older and who objects
to voluntary admission, when their parent has consented to admission and a qualified evaluator
has approved the admission based upon Voluntary Admission criteria. The minor may be
admitted for up to 72 hours, over their objection, pending an independent evaluation and a court
revIew.

. Within 24 hours of admission, an evaluation will take place by an independent evaluator
designated by the community services board. The hospital petitions for a court review.

The evaluator must determine whether the minor meets more stringent criteria for
admission. These criteria are the three involuntary commitment criteria.

.

A Juvenile and Domestic Relations Court Judge appoints a guardian ad litem. Together
they review the evaluation information and ascertain the views of the minor and others.

.
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. The Judge, within 72 hours of the minor's admission, must make one of three

determinations.

The minor should not be hospitalized.

The minor should be hospitalized over their objection and under their parent's
consent.

The infonnation is insufficient and an involuntary commitment hearing should
take place to resolve the matter .

. The provisions for making a treatment plan and procedures when the minor's parent
revokes consent for admission are the same as 16.1-338.

v. 16.1-340. Emergency Admissions

Emergency admissions procedures for minors are the same as for adults and are found in
Section 37.1-67.1 of the Virginia Code.

. A Judge or Magistrate may issue an emergency custody order, based upon a petition that
a minor is probably mentally ill and requires hospitalization. A law enforcement officer

does not require a Judge's order to bring someone in to be evaluated who they think are

mentally ill.

. The community services board or someone designated by the CSB must conduct an
evaluation within 4 hours to determine whether emergency hospitalization is warranted.

. The Judge or Magistrate may then issue a Temporary Detention Order (TDO) and have
the minor brought to a psychiatric hospital for emergency admission and treatment.

. Within 72 hours of the issuance of the mo an involuntary commitment hearing must be
held, unless the minor is admitted voluntarily.

VI. 16.1-341 through 16.1-345. Involuntary Commitment

The procedures are very similar to Virginia Code for adults.
are noted below.

The significant differences

. A parent or other reasonable adult may file a petition with the Juvenile and Domestic

Relations District Court. A hearing must take place no sooner than 24 hours and no later
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than 72 hours after the petition is filed, unless the court decides that the petition should be

dismissed.

The Judge shall appoint a lawyer for the child at least 24 hours before the hearing,.

The community services board will do an evaluation of the minor to determine whether
the minor meets the three criteria for involuntary commitment. These criteria are more
specific than in adult law. The evaluation report will be submitted to the court at least 24
hours before the hearing.

.

. The attorney for the minor will review all material and interview witnesses in order to
represent the wishes of the minor during the hearing.

If the Judge detennines that the minor meets involuntary commitment criteria, then the
Judge may order hospitalization for up to ninety days.

.

16.1-346. Treatment Plan and Discharges

This Section governs procedures that take place once a minor is involuntarily committed

to a psychiatric hospital.

Within ten days of admission, a treatment plan must be developed. Both the minor and
their parent must be involved in making the plan. Details of what should be in the plan
are specified in this Section.

.

A minor must be discharged from the hospital when they no longer meet commitment

criteria.

.

16.1-346.1. Predischarge Plans

This Section specifies the predischarge planning process and plan that must be developed

before a minor leaves a hospital.

The plan must involve the minor and the minor's parent(s)..

Details that must be included in the plan are specified in this Section.
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XI. 16.1-347. Fees and Expenses

Qualified evaluators who are not employed by the Commonwealth and who do

evaluations for involuntary commitment proceedings, shall be compensated as specified in 37
89. Other evaluations are considered a cost of treatment and cannot be billed to the

Commonwealth.

16.1-348. Availability ora Judgex.

The Chief Judge of every Juvenile and Domestic Relations District Court must ensure
that a Judge is available at all times to do the hearings and reviews in this Article.
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APPEND IX E

Table: Legal Status of Individuals Requiring Forensic

Treatment

Selected References: Statutes of Virginia Related to

the Department of Mental Health Mental Retardation and

Substance Abuse Services (Forensic)
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LEGAL STATUS OF INDIVIDUALS

REQUIRING FORENSIC TREA TMENT

RELEVANT

VIRGINIA CODE

SECTION

LEGAL 'STATUS LOCATION

In Jail -Prior to Trial § 19.2-169/6 facility

In Jail- Convicted and Awaiting

Sentencing*
§19.2-176 facility

In Jail -Convicted and Sen'ing
Local Time

§ 19.2-177.1 facility

§19.2-177.1 Central State Hospital -

Forensic

In Jail -Convicted "State
Responsible" Felons on way into
DOC prison but Needing
Emergency Psychiatric Admission

Incompetent to Stand Trial* §19.2-169.2 facility

Not Guilty by Reason of Insanity -

Commitment.
§19.2-182.3 facility

Dept. Of Corrections Female
Transfers**

§53.1-40.2 CSH-F orensic

Dept. Of Corrections Transfers
for Inmates Prior to Release in
Need of Civil Commitment

§37.1-67.3 as identified in

§53.1-40.9

CSH-Forensic

Title 16.1: "Courts Not of Record" (Juvenile and Domestic Relations Court)

Title 37.1: "Institutions for the Mentally Ill; Mental Health Generally"

Title 19.2: "Criminal Procedure" (Insanity , Incompetency to Stand Trail, and Transfers from
Jails for Hospitalization)

Title 53.1: ""Prisons and other Methods of Correction

* These types of forensic admissions do not require pread;mission screening by the CSB.
** Male Department of Corrections Inmates who require psychiatric hospitalization are

admitted to Marion Correctional Treatment Center, a Department of Corrections Facility.
Facility = State Hospital.
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Reprinted from the Code of Virginia of 1950 and the 1996 Cumulative Supplement

§ 19.2-167 MENTAL HEALTH. MENTAL RETARDA'nON. ETC
§ 19.2-167

Title 19.2.

CrimiDal Procedure.

C HAPI'E R 11.

PROCEEDINGS ON QUISTION or lNSANrrY.

See.
19.2-169.7. Di8cl~UA by defendaat durinc

evaluation or treatlD8nt; QM at
ruilt phaM of tIia1.

19.2-170 throulh 19.2-174. [RepeaJ8d.]
19.2-174.1. Information required prior tD ad-

miuion tD a mental b8altb facility.
19.2-175. Compenaation of expertl.
19.2-178. Determination ofiD88nity aIter~-

viction but b8f0N Mnta~; bMr-
iDI.

19.2-177. [Repealed.]
19.2-177.1. Determination of mental il1D888 &1-

tar Mntencinr; b8ariDI.
19.2-178. WbeN pri80D8I' kept when DO ya-

CaDey in f8Cility or b.-pita1.
19.2-179. [Repealed.]
19.2-180. Senta~ or trial of pri80Mr wb8D

re8tored tD I&nity.
19:2-181. [Repealed.]
19.2-182. Repr-..ntation by counMl in pro.

ceedinI for commitment.
19.2-182.1. [Repealed.]

See.
19.2-167. Acculed not to be tried while in8&De

or feebleminded.
19.2.168. Notice to Commonwealth of inten.

tion to present evidence of in8&D-
ity; continuance if notice not
given.

19.2-168.1. Evaluation on motion of the Com-
monwealth aft.er notice.

19.2-169. [Repealed.]
19.2.169.1. Raiainl queation of competency to

stand trial or plead; evaluation
and determination of competency.

19.2.169.2. Di8poaition when defendant found
incompetent.

19.2-169.3. DilpO8ition of the unre8torabl. in.
competent defendant.

19.2-169.4. Litigating certain il8U88 when the
defendant ia incomp8WDt.

19.2-169.5. Evaluation of sanity at the time of
the offenM; diIc108UA of evalua-
tion reaulta.

19.2-169.6. Emerwency treatment prior to
trial.

§ 19.2-187. Aceu8ed DOt to be tried while iIL--Ae or feeblelDJDded. -
No person shall, while he is insane or feebleminded, be tried for a criminal
offense. (Code 1950, § 19.1-227; 1960, c. 366; 1964, c. 231; 1968, c. 789; 1975,
c. 495.)

Law Revt_. -For note on partial re8pon-
sibility u a mitiptiDl factor, ...18 Wuh. .
Lee Lo Rev. 118 (1961). For comment on the
procedural methoda for raiaiDl i.nADity iD
criminal actiona iD VIrliDia,a ...18 Wub. .
Lee Lo Rev. 366 ( 1961).

ArtJcle 18t8 forth procedure for CO~t-
meaL -ThiI article let8 forth the procedure
for the commitment to a ltate h08pital for
oblervation of a peraon ch8ri8d with crime
when there i. reuon to beLieve that hia mental
condition makel such confinement neceuary.
Barber v. Commonwealth. 206 Va. 241. 142
S.E.2d 484 ( 1965).

Thi8 18Ctioa 18 merely declara&or,- of tb.
co_oa law. Delp v. Commonwealth. 172 Va.
564, 200 S.E. 594 ( 1939); Thomaa v.
Cunningham, 313 1.2d 934 (4th Cir. 1963).

ID8aDity and t..bl.m.iDd.a- 81'8
placed OD tb. _e plaD8 with re.pect to
criInlnaJ Liability. Graham v. Gathrilht, 345 1.
Supp. 1148 (W.D. Va. 1972).

Co--*--& p~~ ..to P8~
accaMd of cn.. are for ~tr p~
TimmoDI v. plytoD, 240 F. Supp. 749 (E.D. V..
1966). re'V'd on other 1"IUDd8. 360 F.2d 327 (4&b
Cir.). cert. denied. 386 U.S. 960. 87 S. Ct. 396.
17 L. Ed. 2d 306 ( 1966).

Wha& ...r.- h8 w. ba..- leII8Ia-
dOD i8 the U8uraDce by th. CommonweaJ&b
that on. Wb088 m.nta1 capacity tAl oope witb the
ezipnci.. oC .tria1 i8 iD doubt aba11 DOt be put
iD jM!pardy witbout .p"li...i".ry iDquiry iDtAI
hi8 pre8ent m.nta1 conditioD. Thomu v.
CUDDinIhaU 313 F.2d 934 (4tb Cir. 1963);
Kibert v. P.ytoD, 383 F.2d 566 (4&b Cir. 1967).

AD 8ec1IMd ..p~ &0 be --.&
trta1 un1... hi8 m.nta1 condition i8 cal1ed iDtAI
quHtion by p~C tAl tbe contrary. Tbomu v.
C~ 313 F.2d 934 (4&b Cir. 1963);
Poteat v. P.yt4D, 270 F. Supp. 220 (W.D. V..
1967); J.t!'e~n v. Commonwealth. 214 V.. 747.
204 S.E.2d 258 (1974).

But b. mU8& baT. opport1lDi.'. to r8iM
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§ 19.2-168 PROCEEDINGS ON QUESTION OF INSANITY § 19.2-168

iAue of iD8aDity. -While efforts to overcome
the preswnption of sanity may be circum-
scribed by state prescriptions as to the quan-
turn of proof and legal tests of insanity, proce-
dural due process requires that a state shall
afford an accused adequate opportunity w raise
the Issue. Thomu v. Cunningham. 313 F.2d 934
(4th Cir. 1963).

Or the proteetioD i8 illU80ry. -The pro.
tection afforded the defendant by this sectiOn is
illU8Ory, however, If, when a reasonable doUbt
u to ~ sanity arises. neither Court nor counsel
seeD w utilize the procedures provided by the
state for determining competency. Kibert v.
Peyton, 383 F.2d 566 (4th Cir. 1967).

SepU"8t8 be8l'iDC OD i88ue 01 saDity w..
unJU8ti8ed where the COUrt. upon the concur-
rence of two qualified pIYCh010giatl, considered
defendant mentally competent w stand trial for
murder, and the jury affinned such a conclu-
sion. W"llaon v. CoZ. 312 F. Supp. 209 (W.D. Va.
1970).

AvaUabUity of p8Ycbiatrtc te8timoD'.. -
The right w a judicial determination of fitne18
w stand trial is not w be coDfuMd with the
contention that a state is COnstitutionally Obli-
gated to provide at public ezpense the service.
of pIYchiatri8t1 whoee ezpert testimony may
later prove uaeful in establiahing the affinna.
tive defense of lack of criminal responsibility.
While the availability of such evidence at state
ezpense may be invaluable to an indigent ac.
cu8ed unable to emploY ~ OWD plYchiatri8tl.
t~ wou1d appear to be a merely incidental
consequence 0( the primary statutory objective
of pre..rviDI ~ right to a fair trial by lint
re80lvinl ~ mental capacity to understand the
chargee and the nature 0( the proceedings

against him. Thomas v. Cunwngham. 313 F.2d
934 14th Cir. 1963).

Ak.e v. OkJahoma to be applied pro8pec-
tively. -The rule announced in Ake v. Okla-
homa. 105 S. Ct. 1087 (1985) Ithat due proceS8
of law wu denied where no psychiatNt wu
appoInted to examine the defendant. to help
him prepare his case. to serve u an expert
witneS8 for the defense. and to U8ilt in the
defense at trial) should be applied only to those
cases tned subsequent to Feb. 26, 1985.
Snurkowsk.i v. Commonwealth. 2 Va. App. 532.
348 S. E.2d 1 ( 1986).

Refllaa1 to appoiDt IeeOnd p8Ycbiatriat
not error. -The trial court did not err In
refusing to appoint a second independent pri-
vate psychiatrilt. where soon after defendant
wu formally charged. hia counsel moved for
the appointment of a private psychiatrilt to
examine and evaluate the defendant and to aid
in hia defense and that motion wu granted.
Ake v. Oklahoma. 470 U.S. 68. 105 S. Ct. 1087,
84 L. Ed. 2d 53 (1986) doea not require the
appointment of a psychiatriat of the defendant's
choice. The United States Supreme Court wu
careful not to prescribe the method for the
selection of the independent peychiatrilt. Bea-
ver v. Commonwealth. 232 Va. 521. 352 S.E.2d
342. cert. denied. 483 U.S. 1033. 107 S. Ct.
3277,97 L. Ed. 2d 781 (1987).

PI.. o/lUi1ty by iD8aDe de/endant. -A
man WhOM mind ii so crippled by peychosii
that he cannot understand the proceedings or
confer intelligently about the cue ii in no
position to plead guilty or to consent to such a
plea in his behalf. If a trial court accepta a plea
of guilty from such a man. the resulting judg-
ment ii vulllerable to collateral attack. Thomu
v. Cunningham, 313 F.2d 934 (4th Cir. 1963).

f 19.2-168. Notice to Commonwealth of intention to present evi.
dence of ~--!1ity; continuance if notice not liven. -In any case in
which a person charged with a crime intends (i) to put in issue his sanity at the
time of the crime charged and (ii) to present testimony of an expert to support
his claim on this issue at his trial, he, or his counsel, shall give notice in writing
to the attorney for the Commonwealth, at least twenty-one days prior to his
trial, of his intention to present such evidence. In the event that such notice is
not given, and the person proffers such evidence at his trial as a defense, then
the court may in ita discretion, either allow the Commonwealth a continuance
or, under ~propriate circumstances, bar the defendant from presenting such
evidence. The period of any such continuance shall not be counted for speedy
trial purposes under § 19.2-243. (Code 1950, § 19.1-227.1; 1970, c. 336; 1975,
c. 495; 1986, c. 535.)

Commonwealth entitled to other 8aDity
evaluatioD8. -Sublection E of § 19.2-1695
clearly proV1d" that the Commonwealth is
entitled not only to the report ordered under
§ 19.2-169.5, but al8O to the resulta of any
other evaluation of the defendant's sanity when
notice is given by the defense pursuant to thia
~ection; !ubsection E of § 19.2-1695 cannot be

Law Review. -For survey of Virginia law
on crimina! law and procedure for the year
1969-1970. -56 Va. L. Rev. 1572 (1970). For
comment on the inaamty defenae in Virginia,
see 17 U. Rich. L. Rev. 129 ( 1982). For article,
"VIrginia'. Capital Murder Sentencing Proceed-
ing: A Defenae Perspective," see 18 U. Rich. L.
Rev. 341 (1984).
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§ 19.2-168.1 MENTAL HEALTH. MENTAL RETARDATION. ETC. § 19.2-169.1

read aa applying only to the report ordered.
8leviM v. Commonwealth. 11 Va. App. 429, 399
S.E.2d 173 ( 1990).

Applied in Shii!1ett v. Commonwealth. 221
Va. 760. 274 S.E.2d 305 ( 1981).

§ 19.2-168.1. Evaluation on motion of the Commonwealth after nO0
tice. -A. If the attorney for the defendant gives notice pursuant to
§ 19.2-168, and the Commonwealth thereafter seeks an evaluation of the
defendant's sanity at the time of the offense, the court shall appoint one or
more qualified mental health experts to perform such an evaluation. The court
shall order the defendant to submit to such an evaluation and advise the
defendant on the record in court that a refusal to cooperate with the
Commonwealth's expert could result in exclusion of the defendant's expert
evidence. The ~ualification of the experts shall be governed by subsection A of
§ 19.2-169.5. The location of the evaluation shall be governed by subsection B
of § 19.2-169.5. The attorney for the Commonwealth shall be responsible for
providing the experts the information specified in subsection C of § 19.2-169.5.
After performing their evaluation, the experts shall report their findings and
opinions, and provide copies of psychiatric, psychological, medical or other
records obtained during the course of the evaluation to the attorneys for the
Commonwealth and the defense.

B. If the court finds, after hearing evidence presented by the parties, that
the defendant haa refused to cooperate with an evaluation requested by the
Commonwealth, it may admit evidence of such refusal or, in the discretion of
the court, bar the defendant from presenting expert psychiatric or psychologi-
cal evidence at trial on the issue of his sanity at the time of the offense. ( 1982,
c. 653; 1986, c. 535.)

ot tbe d.'.DdaD&,. OWD eb008iDC at pub1ie
expen8e. Sa~~eld v. Zahradnick. 572 F.2d
443 (4th Cir.), cert. denied, 436 U.S. 920, 98 S.
Ct. 2270, 56 L. Ed. 2d 762 ( 1978), decided und.r
repealed , 19.2-169.

L1abWty for .zpeD.- W'b.re bO8pital.
ized 1IDder nt1e 3'7 ,1, -A penon ia liable for
the expen8e8 of hia care, treatment, and main-
tenanee wh.n Confined to a ltate hoepita1 pur-
!uant to Tit1. 37.1, even thou1h h. previoU81y
had been confined to th. facility punuant to
former' 19.2-169 u a p8non charIeci witb
crim.. Common_alth, Dep't 0( Menta1 Haaltb
...Menta1 Retardation v. JenkiD8, 224 Va. 456,
297 S.E.2d 692 (1982).

Law Review. -For comment suneItiDf
the need for reform of the inaanity defenae in
V"1rgiDia. ...13 U. Rich. L. Rev. 397 (1979). For
review of Fourth Circuit c.- on criminal
procedure, see 36 Wuh. ..r- L. Rev. 48S
\ 1979). For survey of V"1rIiDia law on criminal
procedure for the year 1978-1979. ...66 Va. L.
Rev. 261 ( 1980). For article. "The Role of Mental
Health Profe8lionala in the Criminal ProceaI:
The Cue for Informed Speculation: -66 Va.
L. Rev. 427 ( 1980). For comment on the'inaanity
defenae in V"1rliDia.a ...17 U. Rich. L. Rev. 129
(1982).

There emu -coa8dtutioDa1 rich& to
the appoiD*-8D& of a priva&e p87chia&r'-&

§ 19.2-189: Repealed by Acta 1982. c. 653.

Cfv. r.:..r~ -For preMDt promion8
coveriDl the subject matter of the repealed
section. -H 19.2-168.1 and 19.2-169.1.

§ 19.2-189.1. Rai8m. question of competency to stand trial or plead;
evaluation and determination of competency. -A. Raising competency
issue; appointment of evaluators. -If, at any time after the attorney for the
defendant has been retained or appointed and before the end of trial, the court
finds. upon hearing evidence or representations of counsel for the defendant or
the attorney for the Commonwealth, that there is probable cause to believe
that the defendant lacks substantial capacity to understand the proceedings
against him or to assist his attorney in his own defense, the court shall order
that a competency evaluation be perfonned by at least one psychiatrist, clinical
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§ 19.2-169.1 PROCEEDINGS ON QL'ESTION OF INSAN1'I'Y § 19.2-169.1

psychologist or master's level psychologist who is qualified by training and
experience in forensic evaluation.

B. Location of evaluation. -The evaluation shall be performed on an
outpatient basis at a mental health facility or in jail unless the court
specifically finds that outpatient evaluation services are unavailable or unless
the results of outpatient evaluation indicate that hospitalization of the
defendant for evaluation on competency is necessary. If either finding is made,
the court, under authority of this subsection, may order the defendant sent to
a hospital designated by the Commissioner of Mental Health, Mental Retar-
dation and Substance Abuse Services as appropriate for evaluations of persons
under criminal charge. The defendant shall be hospitalized for such time as the
director of the hospital deems necessary to perform an adequate evaluation of
the defendant's competency, but not to exceed thirty days from the date of
admission to the hospital.

C. Provision of information to evaluators. -The court shall require the
attorney for the Commonwealth to provide to the evaluators appointed under
subsection A any information relevant to the evaluation, including, but not
limited to (i) a copy of the warrant or indictment; (ii) the names and addresses
of the attorney for the Commonwealth, the attorney for the defendant, and the
judge ordering the evaluation; (iii) information about the all~ed crime; and
(iv) a summary of the reasons for the evaluation request. The court shall
require the attorney for the defendant to provide any available psychiatric
records and other information that is deemed relevant.

D. The competency report. -Upon completion of the evaluation, the
evaluators shall promptly submit a report in writing to the court and the
attorneys of record concerning (i) the defendant's capacity to understand the
proceedings against him; (ii) his ability to assist his attorney; and (iii) his need
for treatment in the event he is found incompetent. No statements of the
defendant relating to the time period of the alleged offense shall be included in
the re~rt.

E. The competency determination. -After receiving the report described in
subsection D, the court shall promptly determine whether the defendant is
competent to stand trial. A hearing on the defendant's competency is not
required unless one is requested by the attorney for the Commonwealth or the
attorney for the defendant, or unless the court has reasonable cause to believe
the defendant will be hospitalized under § 19.2-169.2. If a hearing is held, the
party alleging that the defendant is incompetent shall bear the burden of
proving by a preponderance of the evidence the defendant's incompetency. The
defendant shall have the right to notice of the hearing, the right to counsel at
the hearing and the right to personally participate in and introduce evidence
at the hearing.

The fact that the defendant claims to be unable to remember the time period
surroundina the alleged offense shall not, by itself, bar a finding of competency
if the defenaant otherwise understands the charges against him and can assist
in his defense. Nor shall the fact that the defendant is under the influence of
medication bar a finding of competency if the defendant is able to understand
the ch~es against hiJn and assist in his defense while medicated. ( 1982, c.
653; 1983, c. 373; 1985, c. 307.)

CrW8 refereDC... -Aa to representation
by counael in proceeding for commItment. see
§ 192-182.

I. General Conaideration.

II. Action by the Court.

III. Proof.

IV. Practice and Procedure.
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§ 19.2-169.1§ 19.2-169.1 MENTAL HEALTH. MENTAL RETARDATION. ETC

I. GENERAL CONSIDERATION.

Editor's DOte. -Many of the cases cited in
the followmg annotations were decided under
repealed § 19.2-169.

Aa to coDatitutioDality of procedure UD.
der former I 19.2.189, see Payne v. SlaytOn.
329 F Supp. 886 IW.D. Va. 1971).

Former I 19.2-189 w.. enacted in clear
recopitiOD of the State'. coutitutioDal
obliption to provide a hearing on the ques-
tion of whether a person to be tried is in such a
mental condition that his confinement in a
hospital for the wane or colony for the feeble-
minded for proper care and observation is nec.
essary to attain the ends of justice. Thomas v.
CWlningham, 313 F.2d 934 (4th Cir. 1963).

Due pr0ce88 requiJ'e8 .tate to provide
me8D8 to raiM iuue. -Due process reqwres
that the State must provide an adequate means
by which an accused can ralae the ISsue of
insanity at the time of trial and at the commia-
sion of the alleged offense. Hodnett v. SlaytOn,
343 F. Supp. 1142 (W.D. Va. 1972), appeal
dismi88ed, 471 F.2d 648 (4th Cir. 1973).

Trial count. refllaal to 8U8pend proceed-
iDp ..deDial of du. proc.-. -Where
insanity at the time of the trial wu established
by reliable and uncontroverted sworn medical
testimony. on the strength of th1a prima facie
showing. the trial court'. refusal to suspend the
proceedings and ita decision to hold trial the
very nen momin( wu so arbitrary as to con-
stitute a denial of due process. Thomas v.
Cunningham, 313 F.2d 934 (4th Cir. 1963).

ProcedU1'e8 mast be ..t in motion when-
ever bona 8d. doubt ..to competency
emu. -State hearing procedure8 must be set
in motion whenever it appean in the course of
the proceedinp that a bona fide doubt as to a
defendant's competency exi8t8. Mcl.aughlin v.
Royster, 346 F. Supp. 297 (E.D. Va. 1972).

Co-'tment P~.. ..to penou
aceu8ed of crime are for their protection.
Timmona v. Peyton. 240 F. Supp. 749 (E.D. Va.
1965). rev'd on other ~unds, 360 F.2d 327 ( 4th
Cir.). cert. denied. 386 U.S. 960.87 S. Ct. 396.
17 L. Ed. 2d 306 (1966).

FaIlure to raiM q_tion. -The protec-
tion afforded the defendant IS Illusory if. when
a reasonable doubt as to his sanity arises.
neither court nor counsel seeka to utllize the
procedures provided by the State for determln-
ing competency. Kibert v. Peyton. 383 F.2d 566
(4th Cir. 1967>.

There emu DO coutitutioDal rilht to
the appoiDtment of a private p8ychiatrist
of the defeDdaDt'. OWD ch008iD8 at public
expense. Satterfield v. Zahradnick. 5i2 F2d
443 (4th Cir.), cert. denied, 436 U.S. 920.98 S.
Ct. 2270. 56 L. Ed. 2d 762 ( 1978).

No coutitutioDallUar8Dtee of examina-
tion. -There is no constitutional guarantee

that every person indicted for a felony i. en.
titled to a mental examInation. Kerna v.
PeytOn, 292 F. Supp. 182 (WD Va. 1968);
Newman v. PeytOn, 303 F Supp. 462 (W.D. Va.
1969).

A state pnlOner who alleges mental incapac.
ity to stand tnal is not entitled u a matter of
right to pretnal commitment and examInation
at state expenae. Morns v. PeytOn, 283 F. Supp.
63 IW.D. Va. 1968).

No obli,aUoa oa court wbere defea.
daa&'. meDtal bealtb DOt in doQbt. -
Former § 192-169 placed no obligatlon upon
the COurt or the attorney for the Common-
wealth in CU88 where there wu no reuon to
doubt petitioner's mental health. Newman v.
PeytOn, 303 F. Supp. 462 (W.D. VL 1969). See
also Kerns v. PeytOn, 292 F. Supp. 182 (W.D. Va.
1968).

Former § 19.2-169 placed no obligation upon
the court to appoint a committee except where
the court or attorney for the Commonwealth
had reuon to believe that the person to be tried
wu in such mental condition that hia con.dne-
ment in a hospital for the inaane or colony for
the feebleminded for proper care and oblerva-
bon wu neceuary to attain the ends ofjuatice.
Wood v. Commonwealth, 146 Va. 296, 135 S.E.
895 (1926); Delp v. Commonwealth. 172 Va.
564, 200 S.E. 594 ( 1939); Tilton v. Common-
wealth, 196 Va. 774,85 s.E.2d 368 (1966).

State muat a8un indiceat defeadaDt
aCC88 to competeat p8Ycbiaaid who will
conduct an appropriate examination and U8Ut
in evaluation, preparation, and presentation of
the defenae when the defendant demoD8trates
to the trial judge that w sanity at the time of
the offense is to be a significant factor at trial.
Thggle v. Commonwealth. 230 Va. 99, 334
s.E.2d 838 (1985), cert. deDled, 478 U.S. 1010,
106 S. Ct. 3309.92 L. Ed. 2d 722 (1986).

Indiceat eaUded to p8Ycbiaaid in capi.
tal c... oa iMue of flltun daaproU8D-
-When the prosecution in a capital sentencing
proceeding presenta psychiatric evidence of an
indigent defendant's future dangerousneS8, due
process require8 that a state provide the defeno
dant the U8Utance of a psychiatrist on the
Issue. Where the Commonwealth presented
psychiatric eV1dence that defendant showed a
hlgh probability of future dangerousness. even
though defendant's trial and direct appeal pre-
dated the decision of the United States Suo
preme Court In Ake v. Oklahoma. 470 U.S. 68,
105 s. Ct. 1087, 84 L. Ed. 2d 53 ( 1985), in light
of that declSion the trial court erred in denying
his motion for an independent psychiatriat to
rebut the Commonwealth's psychiatric eV1°
dence of future dangerousneS8. Thgile v. Com-
monwealth, 230 Va. 99, 334 S.E.2d 838 (1985),
cert. denIed, 478 U.S. 1010, 106 s. Ct. 3309.92
L. Ed. 2d 722 ( 1986).

Ake v. Oklahoma to be applied pr08pec-
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dTel7. -The n1le announced in Ake v. Ok.la.
homa. 105 S. Ct. 1087 (1985) (that due pn)Ce..
0( law .u deDied whe~ no plychiatrilt wu
appointed to eumine the de(endant, to help
him p~pan hi8 cue, to 18rve u 8D expert
witn... (or th. de(eQM. 8Dd to ...ilt in the
de(eQM at trial) Ihould be applied only to thoee
c-- tried .ub8equent to Feb. 26, 1985.
SnurkoW8ki v. Commonwealth. 2 Va. App. 532.
348 S.E.2d 1 (1986).

Co~--* to .b.-ptta1 or other
~ of iDqaj8idOD i8 Do& p'8D&ed 8S
m810 mo&a; ii ia noi a perfunctory order.
Hawb v. PeytOD. 370 F.2d 123 (.th Cir. 1966),
cert. deDied. 387 U.S. 925, 87 S. Ci. 2044, 18 L.
Ed. 2d 982 ( 1967). s.. al8O KerD8 v. Peyton, 292
F. Supp. 182 (W.D. VL 1968).

AppIi8d in WubinltoD v. Commonwealth.
228 VL 536. 323 S.E.2d 577 (1984).

n. ACTION BY THE COURT.

Acdoa ~ ooan i8 dl8endoD8r7- -UQ.
der (ormer t 19.2-169 th. lower couri, after
he8rinl th. evid8Dce. could in iil ~tion
commit a per80D hald (or tzial to th8 ColDmia-
liooer oC M8Dial H.alth. M8Dt.al RetaMation
8Dd Sub8taDce AbUM s.rviC88 ai th8 proper
hO8Piial. PeDdiDI deilnDiDatiOD 0( hi8 mental
conditioD. Delp v. Commonwealth. 172 VL ~.
200 S.E. 594 (1939).

Th8laD1U818 oC rormer t 19.2.169 import.d
th. 8DrciM or di8cretioD by th8 tzial court in
decidiDC wb8ib8r t.be ~ W8rraDted
Curtber inquiry into def8Ddant.. mental condi-
tion, rather than th. imPO8itiOD oC a mandate
requiriDc Iuch aetiOD "Prd1- 0( th. circwD-
1taDC88. ElbD8 v. Commonwealth. 20& VL 336,
157 S.E.2d 243 (1967).

Aad wW DOt b8 dJ8&arbed 8bMD* abaM.
-Tbe tzial court'. choiC8 ia diICntiooary 8Dd
iil d8Dial oC def8DdaDi'. motion ror a ment.al
.~.",i".tion beron tria1 wil1 not be di8turbed
unl- ii ia cl8ari, IboWD tbai th. tzial court
abaI8d iil ~ P*-i v. Peyton, 270 F.
Supp. 220 (W.D. VL 1967).

Tbe UM a{ ConD8' t 19.2.189 wu eQtirely
-wit.b t.be tzial coW'i. The (ai1UA 0(
th. tzial ~ to 8DrciM IUch di8CretioD .u
rwYi8wabI8 onl, in t.be 8YeDi 0( clear abUM 0(
judicial di8cr8tioD. Morri8 v. Peyion, 283 F.
Supp. 63 (W.D. VL 1968).

D8Dial of a motioD (or p~tzial euminatioD
caDDot be UIai1ed ~pt (or abUM 0( diICr.-
tiOD. Thomu v. C1I""i"Ih."'. 313 F.2d 9~ (.th
Cir. 1963); Poi88t v. P8yioD, 270 F. Supp. 220
(W.D. Va. 1967); Mom. v. Peyton, 283 F. Supp.
63 (W.D. Va. 1968).

The deDia1 oC a DM)tjon (or a p~tzial eumi.
natioQ or the d8Dial of a motioQ (or a contiDu.
&Dce in order to e8'8Ctuate a mental eumina.
tiOQ calmOt be UIai1ed ~pt ror a c1ear abUM
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of discretion. A.lhby v. Cox. 344 F. Supp. 759
(W.D. Va. 1972).

While the Supreme Court haa the power to
review the action of the trial court In comlnJt-
tina or refualDI to commit per50n.s to the Com-
lni88ioner of Mental Health. Mental Retarda-
tion and Substance AbUM Services. It WIll not
disturb the trial court's ruling unlese it plaInly
appears that the discretion of the tnal court
hu been abuled. Delp v. Commonwealth. 172
Va. 564.200 S.E. 594 ( 1939); Tilton v. Common-
wealth, 196 Va. 774, 85 S.E.2d 368 11955).

Dea1a1 of modoa held DOt aa abU8e- -
Where there wu no prima facie showmg of
ineaDity that would cause the court to doubt
the defendant's sanity, there wu no abUM of
diacretion by the trial court in denying defen-
dant's motion. Poteat v. Peyton, 270 F. Supp.
220 (W.D. Va. 1967).

Atrial judp did not abuse hia discretion in
denrm. a pretrial eumination WIder former
§ 19.2-169 where testimony indicated that pe-
titioner Wlde~ the nature of the charges
apiDlt him and that he wu aware that he waa
subject to puniahment for them if foWId guilty,
where the reuon for an expert witns...s lack of
faith in the petitioner's ability to stand trial
wu not hia present menta! condition or compe-
tence but wu cauMd by petitioner's memory
lapse occuioned by heavy drinking, where the
petitioner appeared norma! while in court. and
the petitioner's own testimony revealed noth-
ini which indicated any menta! defect or dis-
eue at the time of trial. and where there wu
no evidence that the petitioner had any prior
hiatory of menta! inltability. South v. Slayton,
336 F. Supp. 879 (W.D. Va. 1972).

Tb. &ria1 coW'& baa the iDbereDt power
to req1liN defeDdaat to be ezamiaed by a
p8Ycbiaaic comml&&ee in order that hia ex-
aminen lniiht report their opinion aa to his
sanity at the time of hia alleged crimes and
testify to such opinion if cailed by the Common-
wealth u rebuttal Wltne188s. Shimett v. Com-
monwealth. 221 VL 760, 274 S.E.2d 305 (1981)

Judp -, iDvoke procedure sua
spoa&8. -Since a defendant cannot always be
ex~ to demand a sanity eummation for
himaelf, ths judp may invoke the procedure
sua sponte. Thomu v. Cunningham, 313 F2d
934 (4th Cir. 1963).

ADd should do 80 whea adequate show.
iac baa beea made. -When an adequate
shoWlQg hu been made to ra18e the Issue of the
defendant's sanity, the tnal court should order
a he&nDi sua sponte. McLaughlli1 v. Royster.
346 F. Supp. 297 (E.D. Va. 1972).

Ill. PROOF.

AD ~ 18 p~ed to be laDe at the
tnal unIe.. hie menta! condition 18 called Into
question by proof to the contrary. Payne v
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Slayton. 329 F. Supp. 886 (W.D. v.. 1971).
An accuMd ii preiumed to be sane at the

tnal and dunng the colnmilaion of the offeQ88,
and It II b1. burden to prove the contrary.
Graham v. Gathright. 345 F. Supp. 1148 (W.D.
Va. 1972).

A .imple .ua-iioD 01 meDial de8ci.DCJ'
i. DO& eDouch to require d8f8rm8D* 01
tria1. Hawu v. Peyton, 370 F.2d 123 (4th Cir.
1960). cert. denied, 387 U.S. 92S, 87 S. Ct. 2044,
18 L. Ed. 2d 982 ( 1967).

Fact &ba& d8,.Dd8D& bad b88D iD a _Do
tal iD8dtDdoD OD di6..nD& ~~OD8 did
DO& make OQ& a prima faei. CaM of iD8aDity
where that fact wu not e8t.ah1iahed before the
trial court. Poteat v. Peyton. 270 F. Supp. 220
(WD. Va. 1967).

811rd8D OD aeea88d QpoD modOD for pr.-
trial coIDJDJtDI.eD*- -In Proceedinr on a
motion for pretrial commitment for obeervation
and report. an accu8ed wu not required to
prove actual iD8aDity, u i8 neceuary wh.re
lack of crim.inal respon8ibility i8 rted u au
amrmative defeQ88. Ria 101. burden wu to
adduce facta su.m,cient to create in the court'.
mind reuonable Ir1NDd8 to doubt hi8 18Dity.
Thomu v. CttnninlbA 313 F.2d 934 (4th Cir.
1963); Aahby v. COX. 344 F. Supp. 759 (W.D. v..
1972).

In Proc8ediDl on a motion for pretrial com-
lnitment, au accu8ed met hi8 burden of creatiDl
a reuonabl. doubt u to hi8 18Dity wben two
speciali8t8 te8tifi.ed without contradictiOD or
reeervation that accu8ed wu PrlMDtiy in the
grip of a ..ri0U8 P8YChO8i8, diaabliq him from
uai8tinc hi8 coUDML Thomu v. CttnninlbA...
313 F.2d 934 (4th Cir. 1963).

In V1rlinia. UDlib the federal practice, the
burden rem upon th. accu8ed to prove hia
mental incompetency. 'nInm.OD8 v. PeytoD. 2.0
F. Supp. 749 (E.D. V.. 1968), rey'd on other
grounda. 360 F.2d 327 (4th Cir.), celt. deDied,
386 U.S. 960, 87 S. Ct. 398. 17 L. Ea 2d 306
( 1966).

Th. duty of carry1Dc the burdeD of proviq a
defendant'. iD8aDity at the time of trial fa1Ja
upon the petitiOD8r'. attorney to prlMDt th.
i88U8 to the court wb8D he hu reuonable belief'
that hi8 client's mental condition i8 of a nature
which may render him incompetent to stand
trial and which may alIO raiN a que8tion of hia
client's 18Dity at the tim. of th. crim.. Payne v.
S1ayton, 329 F. Supp. 886 (W.D. Va. 1971).

The burden of proof on the i88u. of iD8aDity
re8tl with the accu8ed. HodDett v. Slayton, 3043
F. Supp. 1142 (W.D. Va. 1972), appeal dia-
miSled. 471 F.2d MB (4th Cir. 1973).

Petitioaer Deed DO* p~ actDa1 iDaaD-
ity. -1!1 ProceediDl OD a motion for pretrial
commitment for obaervatio!1 aud rwport, th.
petitioner i8 not required to prove actual iDaaD-
itY. but only to addu~ facta IutBcient to create
in the court's mind reuonable grounda to doubt
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hia I8Dlty. Morria v. PeytA)n. 283 F. Supp. 63
(W.D. Va. 1968).

The qU.UOD 01 whether or no& the d..
feadaDt Do.. rtpt fro. WTOnc 18 no&
relevant tAl the quHtion of whether be sbould
have been afforded a pretrial mental eUmlDa-
tion. Aahby v. Cox, 344 F. Supp. 759 (W.D. Va.
1972).

E«ort8 to o..reo.e PrwaIDpdoa of 88D-
ity may be ~bed by ltate. -The
Supreme Court ofth. UnitAd Statea baa statAd
that a def8Ddant'1 e8'on. tAl oven:ome the pre-
lumption of IaDity may be ~bed by
ltate prw8CriptiODI u tAl the quantum of proof
and lepl testa or IaDity. Payne v. SlaytA)n. 329
F. Supp. 886 (W.D. VL 1971).

But d1M pr~ I'8qgi,. opportUDity to
ra8 Althoulh e8'on. tAl oven:ome
the pre8umptiOD of I8Dlty may be CtrCUm-
scnbed by ltate nllH u tAl the quantum of
proof and lepl testa or iDIaDity, due procela
requjr.- that a ltate Ih&1l afford the acculed
adequate opportunity tAl raiN the i..ue. Gra-
ham v. Gathrilht, ~ F. Supp. 1148 (W.D. VL
1972).

Befon iDdiI8Dt d8f8DdaDt 18 eadded to
p8JCbiatrte ~~. he mUIt make a
thr88hold IhowiDI tAl the trial court that w
IaDity ia likely tAl be a ti~!:~t factAlr in hia
defeDM. 'l\1ai8 v. Commonwealth, 230 Va. 99,
334 S.E.2d 838 (1985), cert. denied. 478 U.S.
1010, 106 S. Ct. 3309, 92 L. Ed. 2d 722 (1986).

IV. PRACrICE AND PROCEDURE.

Proof 01 rMMDabIe II'OUDd for qu-
doDiDC _tel cap8City eadU. a penoa
to a prWI_IR_r,- iDq1Iiry upon w mental
capability tAl undentaDd the nature of the
c:harp acaiD8t him and tAl Uliat in w defenM.
Ow8l8y v. peytAm. 368 F.2d 1002 (4th Cir. 1966).

a.8IiD8 CODte.plated. -Former
t 19.2-169 contemplated that the court would
nlle on the Iuge8tion .~r he8rinl eVtdence."
Hawb v. PeytoD, 370 F.2d 123 ( 4th Cir. 1966),
cert. denied, 387 U.S. 926,87 S. Ct. 20.., 18 L.
Ed. 2d 982 ( 1967).

~~ of aecu88d at b88l'iD1. -If the
penoDal pre88DC8 of the party sought tAl be
committed ia required at any hearing pre-
scribed, it will p~nt grave dimcultiH WIth
reapeet tAl m&Dy 1U8pec:ted mentally ill pereona
acculed of crime, and will, in e8'ect. prejudice
the rilhtl of an accu8ed, u many such pereona
an not in condition tAl appear in court.
Timmona v. Peyton, ~ F. Supp. 749 (E.D. Va.
1966). rev'd on other II'OUDdl, 360 F.2d 327 (4th
Cir.), cert. denied, 386 U.S. 960, 87 S. Ct. 396,
17 L. Ed. 2d 306 (1966).

Preco88i*-eDt b-nai ~ not d..
cide --of ~.peteDey- -The pre-
colDmiment he.nnc doea not decide the lAue of
competency, but rather the emteDC8 of reuon
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to believe that the defendant may be InCompe-
tent. McLaughlin v. Royster, 346 F. Supp. 297
I E.D Va. 1972).

Separate heariD8 OD i88U. of IaDity ...
~U8ti6.ed where the COurt, upon the concur-
rence of two qualified p.ychologiata, conaidered
defendant mentally competent to stand trial for
murder, and the jury affirmed .uch a conelu-
slon. Wilson v. Cox, 312 F. Supp. 209 (W.D. Va.
1970).

The report from the hO8pital d~ DOt
coDclude the i88Ue of competeDey. Counael
has a duty to explore the matter further and
adduce evidence in court, when there is reason
for doubt as to the mental conditioD of the
accused. McLaughlin v. Royster, 346 F. Supp.
297 (E.D. Va. 1972).

eectiv. ...i8taDC8 of coUD8eL -If rea-
sonable grounda exist for que.tioniDl the san-
ity or competency of a defendant and coUnIeI
faill to explore the matter, the defendant hu
been denied effective uaistance of counael.
Wood v. Zahradnick. 430 F. Supp. 107 (E.D. Va.
1977), a.ff'd, 578 F.2d 980 (4th Cir. 1978).

Where the facta known or reasonably
ucertainable by counMI prior to trial were
sufficient to inject the ialuel of whether the
defendant wu incompetent to stand trial or
whether he was not re.poDIible for hit acta in
the cue, counlel had an affirmative oblilation
to make suitable inquiry to determine whether
th... defeDlee could b. advanced. Counlel's
failure to do 80 rendered hitllli8tance Ineffec-
tive within the meaninl of the sixth amend.
ment. Wood v. Zahradnick. 430 F. Supp. 107
(E.D. Va. 1977), aff'd. 578 F.2d 980 (4th Cir.
1978).

The defenle attorney'1 failun to explore the
mental condition of hit client deprived hit cli-
ent ofhia rilht to effective 8I8iIt.ance of counMI
where the trial wu certain to result in hia
conviction unl... an in8anity defenle prevailed
and where the cireum8tancea sUlle8ted luch a
defenee. Wood v. Zahradnick. 578 F.2d 980 (4th
Cir. 1978).

The failure of the defendant'l lawyer to ex-
plore the matter and adduce evidence in court
where there wu reason for doubt u to the
mental condition of the acculed CODItituted a
denial of hit ript to effective Ulistance of
counleL Kibert v. Peyton, 383 F2d 566 ( 4th Cir.
1967).

Defe- of iDcompeteDcy C8DDot be
waived. -The defenee of incompetency to
stand trial cannot be waived by the Incompe-
tent. and hia counlel cannot waive it for h1m by
failing to move for examination of hit compe-
tency. Kibert v. Peyton. 383 F.2d 566 (4th Cir.
1967).

The due proceSI right to face trial only while
capable of understanding and ulisting In the
proceedinp is not subject to waiver
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McLaughlin v. Royster. 346 F. Supp. 297 I E.D.
Va. 1972).

E«ect of eval_tion requeet on speedy
mal ripi. -Where record clearly Indicated
that the substantial delay of tnal was occa-
sioned by defendant's motion for an evaluation
pursuant to thia section and his conduct In
relation to the eva1uation. i.e.. waIting almost
five montha to supply information necessary for
the exammation to commence, no deDJal of
speedy tnal occurred. Jone. v. Commonwealth,
13 Va. App. 566. 414 S.E.2d 193 ( 1992).

Defend8Dt may lUb8equenily rai8e de.
(eDM ofiD8aDiiy at tbD8 ofo«eDM. -Even
if the tnal court determmes that the accuaed
hu the capacity to stand trial, he IS not pre.
cluded from, and must be gtven the opportunity
of, raiamg a defeDM of inaanity at the tIme of
the commiuion of the offeDM. Graham v.
Gathright, 346 F. Supp. 1148 (W.D. Va. 1972).

On babe88 corp1l8 a fed.n1 coW'i may. in
1&8 d}xretiOD. enieriaiD aDd couider a
revte. of th. i88u. of iD8aDiiy at ibe tim.
of il'ta1. even wbere the state court bu prevt-
oualy detenniDed the same iuue ~r bearing.
It i. not, however, required to do so. Owsley v.
C.,nnlnrham, 190 F. Supp. 608 (E.D. Va. 1961).

Where no bearinr bu ever been had in any
stata court ProceediDl on the iuue of inaanity
at the tIme of trial. either at or IJDIDediately
prior to the trial on the menta or by way of
pG8i-convtction remedies in the state court, It
seema appropriate that a federal court should
grant a plenary bearing. Owsley v.
Cunningham, 190 F. Supp. 608 (E.D. Va. 1961).

Wbil. the proviliona of former §t 19.2-169
and 19.2-170 were di8Cretionary, the failure of
the trial court to eserri.. such di8Cretion. while
revtewabl. on direct appeal in the event of a
clear abuse of judicial diICretion, did not pre-
clude the accuaed from proving his lack of
mental capacity under his plea of not guilty,
and the jury could find the accused not guilty by
reason of inaanity. The trial court, in exercising
ita discretion by denying the motion to commIt,
conducted a hearing on the reasonable neces-
SIty of such commitment for obaervatlon and
report. Any error of the state court In evaluat-
U1g the Isiue of mental competency would not
go to jurisdiction; It ii only the denial of the
opportUnIty to tender the iaaue of i.ns&n1ty
which affords the nght to present the issue of
ins&n1ty in habeu corpua proceedings. Owsley
v. Cunningham. 190 F. Supp. 608 (E.D. Va.
1961).

SInce due proce.. entitled an accU-'ed to have
the matter of sanlty thoroughly canvused and
the Commonwealth proVIded the means for it, a
federal court wu ob1iled to scrutinize the pro-
cedures by which an accused's claIm was re-
jected. Thomu v. CunDlnrham, 313 F2d 934
14th Cir. 1963).

PetItion for habeas corpus on the grounds of
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allepd inaanity at the time of trial wu enter-
tained by a federal court even though the
petitioner never took a direct appeal from h1a
conVlctiona. Thomu v. Cllnniniham 313 F2d
934 \4th Cir. 1963).

When the opportWlity to ra1M the iuue of the
defendant'1 samty hu been provided, a federal
court in a habeu COrpU8 Proceedinl need not
Inquire apin into the menta! fitn- of the
state p~ner. Hodnett v. Slayton. 343 F. Supp.
1142 (W.D. VL 1972), appeal di8mia88d. 471
F.2d 648 (4th Cir. 1973).

Where the i88U8 ia inaanity at the time of
trial. a federal court ia oblipd to eumine the
procedur88 by whic.h thia claim wu rejeeted.
but it la not required to review the meritl of the
determination where the State hu done 10.
Graham v. Gathrilht. ~ F. Supp. 1148 <W.D.
Va. 1972).

Under the nUe IOvemiD& federal habeu cor-
pU8 proceedinCl. a federal diatrict court cannot
rely upon the ltate court'. findinp u .umc:ient
buia to decide a defendant'1 claim of incompe-
ten~ to atand trial where no .peci!c findiDc of
fact wu made by the ltate court u to petition-
er'. condition when he wu tried. and when the
~ apinat petitioner wu apparently b8Md
upon a re8tric:ti.. nUe of the reln~ 0( evi-
dence. which kept the ltate court from decidinc
the central iuue 0( competeDCY. McLaulhlin v.
Royltar, 346 F. Supp. 297 (E.D. VL 1972).

On the i88U8 of the compet8Dey 0( a petitioner
to atand tJ'ia1. he hu the ricbt to a federal
hearm.. McLaulhlin v. RoY8t8'. 346 F. Supp.
297 (E.D. Va. 1972).

UabW*7 for ~ ~i&al.
ised UDder ntle 1'7.1. -A penon ia liable for
the erpenM8 of h1a can. a..tlll8nt. and maIn-
tenance whea coD8D8d to a ltate hoepital pur-
suant to Title 37.1, even thoulh he preV1oualy
had been CO~~ to the Caality pUnuaDi to
former' 19.2-169 u a pe~ c:harI.d with

119.2-188.2. Di8pQ8itiOD wheD defeDdant found iDCOmpeteDt. -
A. Upon ftnding pursuant to subsection E of § 19.2-169.1 that the defendant
is incompetent. the court shall order that the defendant ~ive treatment to
restore his competency on an outpatient baais or, if the court specifically ftnda
that the defendant requires inpatient hospital treatment, at a hospital
designated by the Co~~ioner of Mental Health, Mental Retardation and
Substance Abuse Services 88 appropriate for treatment of persona under
crim;naJ charge. Any reporta submitted pursuant to subsection D of
§ 19.2-169.1 shall be made available to the director of the treating facility.

B. 1!, at any time after the defendant is ordered to underJO treatment under
subsection A of this section, the director of the treatment facility believes the
defendant's competency is restored, the director shall immediately send a
report to the court 88 prescribed in subsection D of § 19.2-169.1. The court
shall make a niling on the defendant's competency accordinl to the procedures
specified in subsection E of § 19.2-169.1. ( 1982, c. 653.)
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cnm.. Commonwealth. Dep't oC M.ntaJ HeaJth
.MentaJ Ret&rdati011 v. Jel1kiD8, 224 V.. 466,
297 S.E.2d 692 (1982).

AppoiDta_& OD prior ooeuio- did DO&
prec1ud. 8&a&u ..-lad8peDd.D.. p87ebJa.
tri8&. -Doctor wu I1Ot preclud8d ~m be1111
an "iI1dependen~ ~tri8t limply becaUM
h. had beeD apPO1Dted by t.he coW't OD pnor
occuioD8. HopD v. Commonwealth. 5 V.. App.
36, 360 S.E.2d 371 (1987).

0rderiD8 ot --_IR.daa DO& .8DdiDI ot
probab.. ca-. -Wb8r8 tbe court ardend
th. p8ychiatric .w inAtioD IOlely becaUM
"thia iI a capita1 murder -,. t.he court did
not, merely by onIeriDI t.he ~tric eumi.
I1AtioD punUaDt to H 19.2.169.1 and
19.2.169.5, u .matter oC law, 6Dd probabl.
caUM. 1\1aI. V. Commonwealth. 230 V.. 99,
3a. s.E.2d 838 (1986), C8rt. deDied. 478 U.S.
1010, 106 s. Ct. 3309.92 L. Ed. 2d 722 (1986).

Wtthdnwa1 ot Dode8 ot iD*-& did DO&
moo& i81M ot errw iD ~ 8OdOD for
p87cbJa&IiG ~~~ -Tbe iuU8 oC
wbether t.he court ened iD d8DyiD( de!.Dd8Dt'.
pr.-tria1 motiOD Cor iDdepeDd8Dt p8Ychi8tric
UIiItaDC8 wu no& IDOOt, wben d.C.DdaDt
withdr8'W' hi8 noQce 0( iDt8it to ~ OD aD
iDADiiy d.C8DM beeaUM ol bi8 be1W t.ba& b8
had I1Ot b88D ~ Iumci8D& opport1miiy to
develop mdeDC8 o(hi8 ~taJ ltat8 at tbe tima
oC th. o8'.DM. HOI8D ..Co~D'W'ea1t.h. 5 V..
App. 36, 360 s.E.2d 371 (1987).

I.D8 ot wWb.- ~--5r.& 88t ~
Dot ~ ~ ~ .-.P8JehJ..
tri8t prv.t... -It iI Do& n~.' to ad.
dre88 tbe iuU8 OD appM1 wb8tb8r def.Ddaat
carried tbe tbr.bold burd8D ~ iD AU ..
Oklahoma. 470 U.S. 68. 105 s. Ct. 1087, 84 L.
Ed. 2d 53 ( 1986). wbere tbe tria1 coun did. iD
fact, pro¥ide bim wit.b tbe ..m- ol aD iDd80
peDd8Dt ~a'i8t. H'ItaD ..CommoDwealth.
5 V.. App. 36.360 S.E.2d 371 (1987).
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§ 19.2-169.3. Di8P08ition of the UDreltorable incompetent defen-
dant A. If, at any time after the defendant is ordered to undergo treatment
pursuant to subsection A of § 19.2-169.2. the director of the treating facility
concludes that the defendant is likely to remain incompetent for the foresee-
able future. he shall send a report to the court so stating. The report shall also
indicate whether, in the director's opinion, the defendant should be released.
committed pursuant to § 37.1-67.3, or certified pursuant to § 37.1-65.1 in the
event he is found to be unrestorably incompetent. Upon receipt of the report,
the court shall make a competency determination according to the procedures
specified in subsection E of § 19.2-169.1. If the court finds that the defendant
is incompetent and is likely to remain so for the foreseeable future, it shall
order that he be (i) released, (ii) committed pursuant to § 37.1-67.3. or (iii)
certified pursuant to § 37.1-65.1. If the court finds the defendant incompetent
but restorable to competency in the foreseeable future, it may order treatment
continued until six months have elapsed from the date of the defendant's initial
admission under subsection A of § 19.2-169.2.

B. At the end of six months from the date of the defendant's initial
admission under subsection A of § 19.2-169.2 if the defendant remains
incompetent in the opinion of the director. the director shall so notify the court
and make recommendations concerning disposition of the defendant as de-
scribed above. The court shall hold a hearing according to the procedures
specified in subsection E of § 19.2-169.1 and, if it 1fnds the defendant
unrestorably incompetent, shall order one of the dispositions described above.
If the court finds the defendant incompetent but restorable to competency, it
may order continued treatment under subsection A of § 19.2-169.2 for addi-
tional six-month periods, provided a hearing pursuant to subsection E of
§ 19.2-169.1 is held at the completion of each such period and the defendant
continues to be incompetent but restorable to competency in the foreseeable
future.

C. If not dismissed without prejudice at an earlier time, charges against an
unrestorable incompetent defendant shall be dismissed on the date upon
which his sentence would have expired had he been convicted and received the
maximum sentence for the crime charged. or on the date five years from the
date of his arrest for such charges, whichever is sooner. (1982, c. 653.)

LiabWty for apea.- wMa bO8pita1-
ized 1IDder nde 8'1.1. -A penon i8 liable for
the expeD8e8 of hi8 care. treatment. and main.
tenance when coDB.D8d to .state holpitAl pur-
suant to Title 37.1. even thouih he previoualy

had been confined to the facility punuant to
former § 19.2-169 u 8 person charpd WIth
crime. Commonwealth. Dep't 0{ Mental Health
& Mental Retardation v. Jenkina. 22. V8. 456.
297 S.E.2d 692 (1982).

f 19..2-189.4. lJtiptiDa certain iaaue8 when the defendant is iDcom-
petent. -A finding of incompetency does not preclude the adjudication. at any
time before trial. of a motion objecting to the sufficiency of the indictment. nor
does it preclude the adjudication of similar legal objections which. in the court's
opinion. may be undertaken without the personal participation of the defen-
dant. (1982. c. 653.)

§ 19.2-189.5. Evaluation of sanity at the time of the o«eDH; diaclo-
sure of evaluation re.ult8. -A. Raising issue of sanity at the time of
offense; appointment of evaluators. -If, at any time before trial, the court
finds, upon hearing evidence or representations of counsel for the defendant,
that there is probable cause to believe that the defendant's sanity will be a
significant factor in his defense and that the defendant is financially unable to
pay for expert assistance, the court shall appoint one or more qualified mental
health experts to evaluate the defendant's sanity at the time of the offense and,

'
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where appropriate, to assist in the development of an insanity defense. Such
mental health expert shall be (i) a psychiatrist, a clinical psychologist, or an
individual with a doctorate degree in clinical psychology who has successfully
completed forensic evaluation training as approved by the Commissioner of
Mental Health, Mental Retardation and Substance Abuse Services and (ii)
qualified by specialized training and e%perience to perfonn forensic evalua-
tions. The defendant shall not be entitled to a mental health expert of his own
choosing or to funds to employ such expert.

B. Location of evaluation. -The evaluation shall be perfonned on an
outpatient basis, at a mental health facility or in jail, unle88 the court
s~ifically finds that outpatient services are unavailable, or unleu the results
of the outpatient evaluation indicate that hospitalization of the defendant for
further evaluation of his sanity at the time of the offense is necesaary. If either
finding is made, the court, under authority of this sublection, may order that
the defendant be sent to a hospital designated by the CommLA!ioner of Mental
Health, Mental Retardation and Substance Abuse Services as appropriate for
evaluation of the defendant under criminal charge. The defendant shall be
hospitalized for such time as the director of the hOlpital deems neceasary to
perform an adequate evaluation of the defendant's sanity at the time of the
offense, but not to exceed thirty days from the date of admission to the hospital.

C. ProIJi.!ion ofinformation to evaluator. -The court shall require the party
making the motion for the evaluation, and such other parties as the court
deems appropriate, to provide to the evaluators ap~inted under subsection A
any information relevant to the evaluation, including, but not limited to (i)
copy of the warrant or indictment; ( ii) the names and" addre88el of the attorney
for the Commonwealth, the attorney for the defendant and the ju. who
appointed the expert; (iii) infonnation pertAining to the alleged crime, mclud-
ing statements by the defendant made to the police and tranacripta of
preliminary hearings, if any; (iv) a summary of the reaaons for the evaluation
request; (v) any available psychiatric, psychological, medical or social records
that are deemed relevant; and (vi) a copy of the defendant's criminal record, to
the extent reasonably available.

D. The evaluators shall prepare a full report concerning the defendant's
sanity at the time of the offense, including whether he may have had a
significant mental disease or defect which rendered him insane at the time of
the offense. The report shall be prepared within the time period designated by
the court, said period to include the time necessary to obtain and evaluate the
infonnation specified in subsection C.

E. Disclosure of evaluation results. -The report described in subsection D
shall be sent solely to the attorney for the defendant and shall be deemed to be
protected by the lawyer-client privilege. However, the Commonwealth shall be
given the report, the resulta of any other evaluation of the defendant's sanity
at the time of the offense, and copies of psychiatric, psychological, medical, or
other records obtained during the course of any such evaluation, after the
attorney for the defendant gives notice of an intent to present psychiatric or
psychological evidence pursuant to § 19.2-168. (1982, c. 653; 1986, c. 535;
1987, c. 439; 1996, cc. 937, 980.)

EdItor'. DOte. -Many of the CU88 cited in
the followinl annotationa were decided under
repealed §t 19.2-169 and 19.2-170.

Th. 1918 am.Ddm.D&L -The 1996
amendmenta by cc. 937 and 980 are identical.
and in subleCtion A. in claUM (i), deleted "li-
censed- precedinl "plychololilt- and deleted "a
licensed paycholo(ilt re(iateNd with the Board
of Psychology Wtth a specialty in cliDicaJ ser-

VIces" Pr.e.diDc -or eD individual with a doc-
torate decree."

Law Review. -For comment on the iD88D-
lty defense in V1rliDia. -17 U. Rich. Lo Rev.
129 ( 1982).

Due proe-. req~ that State m1l8t
provide adequate m88D8 by wbicb ac-
cuMd CaD rai88 '-ae of iD8&Dity at the time
of trial and at the commiuion of the alle.-d
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otfeDM. Hodnett v. Slayton. 343 F. Supp. 1142
(W.D. Va. 1972). appeal diamiaaed. 471 F.2d 648
14th Cir. 1973).

State muat U8ure IDdi'.D& defeDdaa&
aCC- to competeD& p8Ycbia&ri8& who will
conduct an appropriate eumination and ...itt
ID evaluation. preparation. and preMntation of
the defeDM when the defendant demonatrate.
to the trial judge that hillanity at the time of
the otfeDM it to be a significant factor at trial.
Thale v. Commonwealth. 230 Va. 99, 334
S.E.2d 838 (1986), cert. denied. 478 U.S. 1010.
106 S. Ct. 3309, 92 L. Ed. 2d 722 (1986).

ladipD& eadded to p8Ycbia&rta& ID capi.
tal caM OD iM1I8 of fa.&un daapro--.
-When the proeecution in a capltal..ntenC1nl
Proceedinr pre..nta peychiatric evidence of an
indipnt defendant'. future danprouaD..., due
proceaa requires that a ltate provide the defen-
daDt the ...iltance of a p8Ychiatri8t on the
i8lue. Where the Common~th pre8ented
p.ychiatric evidence that defendant showed
hiP probability of futW'e danaerouan..., even
thoUlh defendant'. trial and direct appeal pre-
dat.d in li8ht oftbe trial court erred in denyinc
hia motion for an independent p8ychiatrilt to
rebut the Commonwealth'. P8ychiatric evi-
dence of futW'e danprouan 1\1ale v. Com-
monwealth. 230 Va. 99, 334 S.E.2d 838 (1986),
cert. denied. 478 U.S. 1010, 106 S. Ct. 3309, 92
L. Ed. 2d 722 (1986).

Ak8 ..0kIab0ma to be appUed p~-pec;..
dTe1". -The Nle announced in Aka v. Okla-
homa. 470 U.S. 68,106 S. Ct. 1087, 84 L. Ed. 2d
53 (1986) (that due p~ of law wu denied
where no peyehiatriat wu appoint.d to eum-
ine the defendant, to help him prepare hiI caM,
to ..rve u an espert wi~ for the defen8e.
and to a8Ii8t in the def8DM at trial) Ihould be
applied only to thOM C8M8 tried .ublequent to
Feb. 26, 1986. Snurkowlki v. Commonwealth, 2
Va. App. 532. 348 S.E.2d 1 ( 1986).

L__IR-doD b" Ita8' ~liDi~l p8Ycbol00
1!8& ADd meata1 be81&1a plot~Dal8 ..d80
8ed _t8. -The trial court cor-
rectly Nled that the .w ;...tioD and
evaluation of d.c8DdaDt by a Ita4' clinical pIY-
cholOli8t and the mental health profeeaionala
at Central State Hoepital ..tiIAed the requile-
menta of both .ubeection A and the due proce..
requiremente deaned in Aka v. Oklahoma. 470
U.S. 88, 106 S. Ct. 1087, 84 Lo Ed. 2d 53 (1986).
FUDk v. Commonwealth, 8 Va. App. 91. 379
S.E.2d 371 (1989).

Befon iDdipD& defeDdaa& la .Ddded to
p8YcbiaWic ..a.taaee, he mUIt make a
tbruhold Iho~ to the trial court that thii
sanity it likely to be a .iIDiAcant factor in hi.
defeDM. 1\1al. v. Commonwealth. 230 Va. 99,
3M S.E.2d 838 (1986). cert. denied. 478 U.S.
1010. 106 S. Ct. 3309.92 Lo Ed. 2d 722 (1986).

Rich& of defeDdaD& to ~ defeDM of
lD8aDi&y at tim. of ~DM d.pite compe-

teDcy 8DdiDc. -Even If the trial court der,;r-
minel that the acculed hu the capacity to
stand trial, he ~ not precluded from, and mun
be given the opportunity of. r8l8mg a defenle of
inaaDity at the time of the commiuion of the
offenle. Graham v. Gathnght. 346 F. Supp.
1148 (W.D. Va. 1972).

The trial coun bu ihe iDhereDt power
to ~ defeDdaDt to be ezalDJDed by a
.-ycbiatric colDmlttee in order thai hi8 ex-
aminen might report their opinion u to hi8
lanity at the time of hi8 allel.d ~ and
t;e8tify to luch opinion if called by the Common-
wealtJl ..rebuttal witDeI88I. Shimeit v. Com-
monwealtJl. 221 V.. 760. 27' S.E.2d 306 ( 1981 ).

CommoDw.ih 8Ddtled to other IaDity
evalaadoDa. -Sublection E of thiI 1eCti0n
clearly provid81 that the CommonwealtJl ~
entitled not only to the report ordered under
thilleCtion, but 8180 to the reaulta of any otJler
evaluation of the defendant'. lanity when nO0
ace ~ liven by the defeDM punUaDt to
§ 19.2-188; IUblection E of thill8Ction cannot
be read u applyinc only to the report ordered.
BleviD8 v. Commonwealth. 11 V.. App. 429, 399
S.E.2d 173 (1990).

IDquil'7 bato co_pet8DC7 to 8taDd trial
DOt UJDited. -Neither former t 19.2-169 nor
former § 19.2-170. though preceded by
§ 19.2-188 requiriDI notice of an inaaDity de-
fenM, contained any lancu88W up~y or im-
pliedly limitiDl the committee'. (now evalua-
ton') inquiry to competency to Itand trial. or
forbiddiDl it to 10 into the quution of inaaDity
at the time of the allepd offeDl8. Shimett v.
Commonwealth, 221 V.. 760, 27' S.E.2d 306
(1981).

B1U'd8D 01 proviq iD88Dity. -An accu8ed
~ pf88umed to be laDe at the trial and dunnj
the commjaaion of the offeDM, and it i. hi8
burden to prove th. contrary. Graham v.
G.thrilht. ~ F. Supp. 1148 (W.D. v.. 1972).

Th. duty of C&rrYinI the burd.n of provin( a
defendant'l inaaDity at th. time of trial fal1l
upon th. petitioner'l attomey to pre88Dt the
iaaue to the court when he ha reuoDable belief
that hi8 client'. mental condition ~ of a nature
which may render him incompetent to stand
trial and which may 8180 raiN a que8tion of hia
client'. lanity at the tim. of the crime. Payne v.
Slayton, 329 F. Supp. 886 (W.D. v.. 1971).

The burden of proof on the iuu. of inaaDity
re.ta with the aIXUMd.. Hodaett v. SlaytoD. 343
F. Supp. 1142 (W.D. Va. 1972). appeal dii.
mil8ed. 471 F.2d 648 (4th Cir. 1973).

In VlrgiDi&. unlike tJIe federal practice, the
burden relta upon the accuMd to prove hi8
mental incompetency. Tim.m0D8 v. Peyton. 240
F. Supp. 749 (E.D. V.. 1966). rev'd on other
groundl. 360 F.2d 327 (4th Cir.), cert. denied.
385 U.S. 960.87 S. Ct. 396. 17 L. Ed. 2d 305
( 1966).

OrderiDc of .y.-I...doD DOt a 8DdiDC of
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probable C8QM. -Where the court ordered
the paychiatric eum.ination solely becaUIe
"thi. 18 a capital murder cue," the court did
not. merely by orde~ the plychiatric eumi-
nation punuant to § 19.2-169.1 and thia 1«-
tion, u a matter of law. find probable caUM.
TuaI. v. Commonwealth, 230 V.. 99. 334
S.E.2d 838 (1985), cert. denied. 478 U.S. 1010,
106 S. Ct. 3309, 92 L. Ed. 2d 722 (1986).

E8'8Ctt" 88i8taDC8 of coUDML -If rea-
IOnable IfOUDda ~ for que8tioninr th. Ian-
lty or competency of a defendant and counael
faila to es:p10re the matter. the defendant hu
be8D denied e6ectiV8 aui8tance of counael.
Wood v. ZahradDick. 430 F. Supp. 107 (E.D. Va.
1977), a8"d, 578 F.2d 980 (4th Cir. 1978).

Where th. facta known or reuonably
UC8rtaiDabl. by coUDMI prior to trial were
I~ci.nt to inject th. iuu.. of whether the
defendant wu in~mpet8nt to stand trial or
wb.tber b. wu not re8ponaible for bia acta in
the ~. coUDMl bad an am.rmatiV8 obliption
to make luitabl. inquiry to determine whether
~ def.n.- could be advanced. Counael'1
failure to do ~ rend.r.d. bia uaiat&nce ine4'ec-
tive within the meaniDl of the sixth amend-
ID8Dt. Wood v. ZahradDick. 430 F. Supp. 107
(E.D. V.. 1977). a8"d, 578 F.2d 980 (4th Cir.
1978).

The defenae attorney. failUA to ea:plon the
ment&l condition of hia client deprived hii cli.
ent of hi. nght to effective al8i.unce of counal
where the trial wu certajJ\, to re8ult ID hii
conV\ction unle.. an inanity defenae prevailed
and where the C1rcwn8tance8 ~ IUch a
defenae. Wood v. Zahradnick, 578 F.2d 980 (.th
Cir. 1978).

CouideradOD of iD88D.itJ ID federal ha.
beM p~-lDp. -While the promlona of
former II 19.2-189 and 19.2-170 were di8Cre-
tionary. the failUA of the trial court to IS8raM
5uch diICretiOI1, while reviewable on direct ape
peal in the event of a clear abUM of judicial
di8Cretiol1, did not preclude the accu8ed. ~m
pro~ hia lack of mental capacity under hii
plea of not IUilty, and the jury could dnd the
accu8ed. not IUilty by re.-n 0( inanity. Tb8
trial court. in 1S8~ ita di8Cretion by deny-
ini the motion to comm.it, conducted a he8rinI
on the reuonable n8C-.ity 0( IUch comm.it-
ment for ob88rvatioD and report. ADy errvr 0(
the .tata court in 8ValuatiDC the iI8U8 0( mantal
competency would not 10 to jurildictioD; It ii
only the denial 0( th. opportuDity to taDder the
iuu. 0( inanity which atford8 the rilht to
preHDt th. iI8U8 0( inanity in hab.. ~
proceldiDp. 0w8l8y v. Ct"",i"Ih 190 F.
Supp. 808 (E.D. VL 1961>.

f 19.'J.188.8. Emertency treatment prior to triaL -A Any defendant
who is not subject to the provisions of § 19.2-169.2 may be hospitalized for
psychiatric treatment prior to trial if:

1. The court with jurisdiction over the defendant's case finds clear and
convincing evidence that the defendant (i) is being properly detained in jail
prior to trial; (ii) ia mentally ill and imminently dangerous to self or others in
the opinion of a qualified me.ntal health professional; and (iii) requires
treatment in a hospital rather than the jail in the opinion of a qualified mental
health profeuional; or

2. The perIOD having custody over a defendant who is awaiting trial has
reaaonable C8uae to believe that (i) the defendant is mentally ill and immi-
nently dangerous to himaelf or others and (ii) requires treatment in a hospital
rather than jail and the perIOD having such custody arranges for an evaluation
of the defendant by a perIOD skilled in the diagn08ia and treatment of mental
illn881 provided ajudp, as defined in § 37.1-1 or, if a judge ia not available, a
maliatrate, upon the advice of a person skilled in the diagnosia and treatment
of mental illne88, subsequently issues a temporary order of detention for
treatment in accordance with the procedures specified in § 37.1-67.1. In no
event shall the defendant have the right to make application for voluntary
admi8lion and treatment as may be otherwise provided in § 37.1-65 or
§ 37.1-67.3.

If the defendant ia committed pursuant to subdivision 1 of this subsection,
the attorney for the defendant shall be notified that the court is considering
hospitalizing the defendant for psychiatric treatment and shall have the
opportunity to challenge the findings of the qualified mental health profes-
sIonal. If the defendant ia detained pursuant to subdivision 2 of this subsec-
tion, the court having jurisdiction over the defendant's case and the attorney
for the defendant shall be given notice prior to the detention pursuant to a
temporary order of detention or as soon thereafter as ia reasonable. Upon
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detention pursuant to subdivision 2 ofthis~ubsection, a hearing shall be held,
upon notice to the attorney for the.defendant, either (i) before the court having
jurisdiction over the defendant's case or ( ii) before a judge as defined in
§ 37.1-1, in accordance with the provisions of § 37.1-67.4, in which case the
defendant shall be represented by counsel as specified in § 37.1-67.3; the
hearing shall be held within forty-eight hours of execution of the temporary
order to allow the court which hears the case to make the findings, based upon
clear and convincing evidence, which are specified in subdivision 1 of this
subsection. If the forty-eight-hour period herein specified terminates on a
Saturday, Sunday or legal holiday, such person may be detained for the same
period allowed for detention pursuant to an order for temporary detention
issued pursuant to § 37.1-67.1.

In any case in which the defendant is hospitalized pursuant to this section,
the court having jurisdiction over the defendant's case may provide by order
that the admitting hospital evaluate the defendant's competency to stand trial
and hia mental state at the time of the offense pursuant to §§ 19.2-169.1 and
19.2-169.5.

B. A defendant subject to this section shall be treated at a hospital
designated by the Commissioner as appropriate for treatment and evaluation
of persons under criminal charge. The director of the hospital shall, within
thirty days of the defendant's admission, send a report to the court with
jurisdiction over the defendant addressing the defendant's continued need for
treatment as mentally ill and imminently dangerous to self or others and, if so
ordered by the court, the defendant's competency to stand trial, pursuant to
subsection D of § 19.2-169.1, and his mental state at the time of the offenae,
pursuant to subsection D of § 19.2-169.5. Based on this report, the court shall
either (i) find the defendant incompetent to stand trial pursuant to subsection
E of § 19.2-169.1 and proceed accordingly, (ii) order that the defendant be
discharged from custody pending trial, (iii) order that the defendant be
returned to jail pending trial, or (iv) make other appropriate disposition,
including dismissal of charges and release of the defendant. .

C. A defendant may not be hospitalized longer than thirty days under this
section unless the court which has criminal jurisdiction over him or a judge as
defined in § 37.1-1 holda a hearing at which the defendant shall be repre-
sented by an attorney and finds clear and convincing evidence that the
defendant continues to be (i) mentally ill, (ii) imminently dangerous to self or
others, and (iii) in need of psychiatric treatment in a hospital. Hospitalization
may be extended in this manner for periods of sixty days, but in no event may
such hospitalization be continued beyond trial, nor shall such hospitalization
act to delay trial, so long as the defendant remains competent to stand trial.
(1982, c. 653; 1986, c. 629; 1987, c. 96; 1990, c. 76; 1995, c. 844.)

1'Ia8 1111 ameadm-* subltituted
.f 37.1-05 or f 37.1-67.3" for .f 37.1-672 or
f 37.1-05- at the end 0{ subdimion A 2.

f 19.2-169.7. Diacl08ure by defeadant durinl evaluatioa or treat-
meat; UM at IUilt pba8e of trial. -No statement or disclosure by the
defendant concerning the alleged offense made during a competency evalua-
tion ordered pursuant to § 19.2-169.1. a mental state at the time of the offense
evaluation ordered pursuant to § 19.2-169.5. or treatment ordered pursuant to
§ 19.2-169.2 or § 19.2-169.6 may be used against the defendant at trial as
evidence or as a basis for such evidence. except on the issue of his mental
condition at the time of the offense after he raises the issue pursuant to
§ 19.2-168. (1982, c. 653.)
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§ 19.2-170 MENTAL HEALTH. MENTAL RETARDATION. ETC
§ 19.2-176

H 19.2-170 through 19.2-1741 Repealed by Acts 1982, c. 653

Cr088 refereacea. -For present proVlSlona
covenng the .ubJect matter of the repealed

sectlOna, see §§ 19.2-168.1 and 19.2-169.1

through 19.2-169.7.

§ 19.2-174.1. Information required prior to admiuion to a mental
health facility. -Prior to any person being placed into the custody of the
Commissioner for evaluation or treatment pursuant to §§ 19.2-169.2,
19.~-169.6. 19.2-176. 19.2-177.1, 19.2-182.2, and 19.2-182.3, the court or
special justice shall provide the Commissioner with the following, if available:
(i) the commitment order, (ii) the names and addresses for the attorney for the
Commonwealth, the attorney for the person and the judge holding jurisdiction
over the person, (iii) a copy of the warrant or indictment, and (iv) a copy of the
criminal incident information as defined in § 2.1-341 or a copy of the arrest
report or a summary of the facts relating to the crime. The party requesting the
placement into the Commissioner's custody or, in the case of admissions
pursuant to §§ 19.2-169.6, 19.2-176, and 19.2-177.1, the person having cus-
tody over the defendant shall gather the above information for submission to
the court at the hearing. If the information is not available at the hear:ing, it
shall be provided by the party requesting placement or the person having
custody directly to the Commissioner within ninety-six hours of the person
being placed into the Commissioner's custody. (1995, c. 645.)

§ 19..2-175. CompeD8atioD of experta. -Each psychiatrist, clinical psy-
chologist or other expert appointed by the court to render professional service
pursuant to §§ 19.2-168.1, 19.2-169.1, 19.2-169.5, subsection A of § 19.2-176,
§§ 19.2-182.8, 19.2-182.9, 19.2-264.3:1, or § 19.2-301, who is not regularly
employed by the Commonwealth of Virginia except by the University of
Virginia School of Medicine and the Medical College of Virginia, shall receive
a reasonable fee for such service. The fee shall be determined in each instance
by the court that appointed the expert, in accordance with guidelines estab-
lished by the Supreme Court after consultation with the Department of Mental
Health, Mental Retardation and Substance Abuse Services. Except in capital
murder cases the fee shall not exceed $400, but in addition if any such expert
is required to appear as a witness in any hearing held pursuant to such
sections, he shall receive mileage and a fee of $100 for each day during which
he is required so to serve. An itemized account of expense, duly sworn to, must
be presented to the court, and when allowed shall be certified to the Supreme
Court for payment out of the state treasury, and be charged against the
appropriations made to pay criminal charges. Allowance for the fee and for the
per diem authorized shall also be made by order of the court, duly certified to
the Supreme Court for payment out of the appropriation to pay criminal
charges. (Code 1950, § 19.1-233; 1960. c. 366; 1968. c. 657; 1970. c. 640; 1975,
c. 495; 1976, c. 140; 1978. cc. 195.794; 1979. c. 516; 1982, c. 653; 1986, c. 535;
1990, c. 697; 1995, c. 645.)

Th. 1911 ameadm.at. in the lint sentence.
lnlerted "§f 19.2-182.8. 19.2.182.9,
19.2.264.3:1, or" following ~§ 19.2.176" and de-
leted "sub8eCtlona (1) and (2) of § 19.2.181or

§ 192-264.3.1" folloW1nl"§ 19.2-301."
Law ~vi.w. -For comment on the IDsan-

Ity defense ID VlrgiDia, see 17 U. Rich. L. Rev.
129 ( 1982).

§ 19.2-176. Determination of iIL--!1ity after conviction but before
sentence; hearin.. -A. If. after conviction and before sentence of any
person. the judge presiding at the trial finds reasonable ground to question
such person's mental state, he may order an evaluation of such person's mental
state by at least one psychiatrist or clinical psychologist who is qualified by
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training and experience to perform such evaluations. If the judge. based on the
evaluation. and after hearing representations of the defendant's counsel. finds
clear and convincing evidence that the defendant (iJ is mentally ill, and (ii)
requires treatment in a mental hospital rather than the jail. he may order the
defendant hospitalized in a facility designated by the Commissioner as
appropriate for treatment of persons convicted of crime. The time such person
is confined to such hospital shall be deducted from any term for which he may
be sentenced to any penal institution, reformatory or elsewhere.

B. If it appears from all evidence readily available that the defendant is
mentally ill and poses an imminent danger to himself or others if not
immediately hospitalized, a temporary order of detention may be issued in
accordance with subdivision A 2 of § 19.2-169.6 and a hearing shall be
conducted in accordance with subsections A and C within forty-eight hours of
execution of the temporary order of detention, or if the forty-eight-hour period
herein specified terminates on a Saturday, Sunday or legal holiday, such
person may be detained for the same period allowed for detention pursuant to
an order for temporary detention issued pursuant to § 37.1-67.1.

C. A defendant may not be hospitalized longer than thirty days under this
section unless the court which has criminal jurisdiction over him, or a court
designated by such court, holds a hearing, at which the defendant shall be
represented by an attorney, and finds clear and convincing evidence that the
defendant continues to be (i) mentally ill, (ii) imminently dangerous to self or
others, and ( iii) in need of psychiatric treatment in a hospital. Hospitalization
may be extended in this manner for periods of 180 days, but in no event may
such hospitalization be continued beyond the date upon which his sentence
would have expired had he received the maximum sentence for the crime
charged. (Code 1950, § 19.1-234; 1960, c. 366; 1964, c. 231; 1966, c. 715; 1972,
c. 295; 1975, c. 495; 1982, c. 653; 1986, c. 629; 1990, c. 76.)

Court mat have IOme evideDce avail-
able after verdict to autbortze thi. p~
d1U'e. -After the verdict of the jury hu been
rendered, when nothing hu transpired SInce
the trial which could caUte the court to,have
any reasonable doubt u to b1. sanity, or autho-
rize it to proceed under thi. lectiOD. the COurt

will not impanel another jury 00 determine the
sanity of the accused. since that question had
been directly put in issue under the plea of not
guilty. and finding him guilty they necessarily
found him 00 have been sane when the otfenae
was committed. Stover v. Commonwealth. 92
Va. 780. 22 S.E. 874 ( 1896).

§ 19.2-177: Repealed by Acts 1988, cc. 787, 873.

Cf088 refereDCe8. -AI to determination of
mental illneu after sentencing, see now
§ 19.2-177.1.

f 19.2-177.1. Determination of mental illness after sentencing; hear-
in,. -A person convicted of a crime who is in the custody of a local
correctional facility after sentencing may be the subject of a mental commit-
ment proceeding in accordance with the procedures provided in Chapter 2
(§ 37.1-63 et seq.) of Title 37.1. Such proceeding shall be commenced upon
petition of the person having custody over the prisoner. If the person having
custody over the prisoner has reasonable cause to believe that (i) the prisoner
is mentally ill and imminently dangerous to himself or others and (ii) requires
treatment in a hospital rather than a local correctional facility and the person
having such custody arranges for an evaluation of the prisoner by a person
skilled in the diagnosis and treatment of mental illness, then a judge, as
defined in § 37.1-1 or, if a judge is not available, a magistrate, upon the advice
of a person skilled in the diagnosis and treatment of mental illness, may issue
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a temporary order of detention for treatment in accordance with the proce-
dures specified in subdivision A 2 of § 19.2-169.6.

In all other respects. the involuntary civil detention and commitment
procedures specified in Chapter 2 of Title 37.1 shall be applicable. except:

1. Any detention or commitment shall be only to a facility designated for
this purpose by the Commissioner;

2. In no event shall the prisoner have the right to make application for
voluntary admission and treatment as may be otherwise provided in § 37.1-65
or § 37.1-67.3;

3. The time that such prisoner is confined to a hospital shall be deducted
from any term for which he may be sentenced. but in no event may such
hospitalization be continued beyond the date upon which his sentence would
have expired;

4. Any f risoner hospitalized pursuant to this section who has not completed
servic:'e o his .sentence upon discharge from the hospital shall serve the
remamder of his sentence. (1988. c. 787; 1995. c. 844.)

The 1811 ameDdmeD& sub8tituted
.§ 37.1-66 or § 37.1-67.3. for .§ 37.1-67.2 or
§ 37.1-66. at the end of subdivision 2.

Editor'. DOte. -The CaMI CIted below were
deCIded under former § 19.2-177 or prior law.

SeetiOD provid- I8fecuard. -V"1riinia
throWI a aaferuard around the execution of the
death sentence under thia section. Timmona v.
Peyt4n. 240 F. Supp. 749 IE.D. Va. 1965). rev'd
on other ~unda. 360 F.2d 327 (4th Cir.). cert.
denied. 386 U.S. 960. 87 S. Ct. 396. 17 L. Ed. 2d
306 (1966).

Prt8ODer ..D&eDced to d..tb. -~ 8«.
tion proV1d" an opportunity for a pri80ner who
after conviction and ..ntAnce to d.ath ia 10
deficient in hia faculties that it would be a
denial of due proceu to execute him to raiM
such question. Snider v. O""'i"Ih-"'. 292 F.2d
683 (4th Cir. 1961).

AppUed in Spruill v. Commonwealth. 221
Va. 475.271 S.E.2d 419 (1980).

§ 19.'J..178. Where pri80ner kept when no vacancy in facility or
hO8pitaL -men a court shall have entered any of the orders provided tor in
§§ 19.2-168.1, 19.2-169.1, 19.2-169.5, 19.2-169.6, 19.2-176, or § 19.2-177.1,
the sheriff of the county or city or the proper officer of the penal institution
shall immediately procee-:i to ascertain whether a vacancy exists at the proper
facility or hospital and until it is ascertained that there is a vacancy such
person shall be kept in the jail of such county or city or in such custody as the
court mayorder, or in the penal institution in which he is confined, until there
is room in such facility or hospital. Any person whose care and custody is
herein provided for shall be taken to and from the facility or hospital to which
he was committed by an officer of the penal institution having custody of him,
or by the sheriff of the county or city whose court issued the order of
commitment, and the expenses incurred in such removals shall be paid by such
penal institution, county or city. (Code 1950, § 19.1-236; 1960, c. 366; 1975, c.
495; 1995, c. 645.)

.§' 19.2-169. 19.2-170.19.2-173. and deleted

.or § 19.2-177" rollowiDl ., 19.2-176."
Tb. 1- ameDdmeD&, in the ant lentence,

sub8tituted "§t 19.2-168.1. 19.2-169.1,
19.2-169.5. 19.2-169.6, 19.2-177.1 or" for

§ 19.2-179: Repealed by Acts 1981, c. 310.

O 19.2-180. Sentence or trial of pri80Der when re8tored to sanity. -
When a prisoner whose trial or sentence was suspended by reason of his being
found to be insane or feebleminded, has been found to be mentally competent
and is brought from a hospital and committed to jail, if already convicted, he
shall be sentenced, and if not, the court shall proceed to try him aa if no delay
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had occurred on account of his insanity or feeblemindedness. (Code 1950,
§ 19.1-238; 1960, c. 366; 1975, c. 495.)

§ 19.2-181: Repealed by Acts 1991. c. 427.

Cr-. NfeNDC-. -For provision8 per-
taiDiDI to diapolltion of perlOn8 acquitted by

reuon of inaanity, -Chapter

(§ 19.2-182.2 et Ieq.).
11.1

f 19.2-182. Repreeentation by coUDHl in proc~ for commit.
ment. -A In any proceeding for commitment under this title, the jud,e
before whom or upon whose order the proceeding is being held, shall ascertain
if the person whose commitment is sought is represented by counael. If the
person is not repre.sen.ted by counsel,. the judge shall ap~int an attorney at
law to represent him m the proceeding. The attorney shall receive a fee of
twenty-five dollars for his services, to be paid by the Commonwealth.

B. Any attorney representing any person in any proceeding for commitment
under this title shall, prior to such proceeding, personally consult with such
person. (Code 1950, § 19.1-239.1; 1966, c. 715; 1975, c. 495; 1991, c. 427.)

f 19.2-182.1: Repealed by Acta 1982, c. 653.

CHAFfER 11.1.

DISPOSmoN 0' PERSONS AcQUlTrED BY REASON 0' lNSANrrY.

Sec.
19.2.182.8. R890catiOD 0( conditional rwl_.
19.2-182.9. Emerpncy ~ 0( coDditioD-

ally rw1ea88d acquittee.
19.2.182.10. Re1 0( penon wh~ condi-

tional rwleue wu revoked.
19.2-182.11. ModiAcation or rwmova1 0( condi.

tiona; DOtice; objectioD8; rwvi.w.
19.2.182.12. Repre88ntation 0( Common-

wea1th and acquiii88.
19.2-182.13. AUthority 0( Commi..;nn.r; d.l-

eption to board; li&bility.
19.2.182.1.. E8cape 0( perlOD8 placed or com-

mitted; penalty.
19.2.182.15. E8C8pe 0( perlOD8 p1aced OD COD-

ditional rwl ; penalty.
19.2-182.16. Cop- 0( ord.n to ColDmiAioner.

Sec.
19.2-182.2. Verdict 0( acquittal by reuon 0(

in88Dity t4 liata t.be (act; tampo-
rary cuatody aDd 8ValuatiOD.

19.2-182.3. Commitm8Dt; civil proceedinp.
19.2-182... ConAnement and treatment;

interf8Ci1ity tl'aD8f.n; Gut-o(-h08-
pital Yiajg; DOtiC8 0( chanp in
treatm.nt.

19.2-182.5. Revi- 0( ~tinuation 0( conAn..
m.nt h.ariDI; prOc:8dure and r.-
porta; diaPO8itiOD.

19.2-182.6. Petition (or rele..; conditional
rel... heariDC; DotiC8; diap08i-
tiOD.

19.2-182.7. ConditioDal rel...; criteria; COD-
ditiOD8; reportl.

f 19.2-182.2. Verdict of acquittal by reuon of ~-~ty to .tate the
faet; temporary cU8tody and evaluation. -When the defenae is insanity
of the defendant at the time the offense was committed, the jurors shall be
instructed, if they acquit him on that ground, to state the fact with their
verdict. The court shall place the person so acquitted ("the acquittee") in
temporary custody of the Commissioner of Mental Health, Mental Retardation
and Substance Abuae Services (hereinafter referred to in this chapter as the
..Commissioner") for evaluation as to whether the acquit tee may be released
with or without conditions or requires commitment. The evaluation shall be
conducted by (i) one psychiatrist and (ii) one clinical psychologist. The
psychiatrist or clinica1 psychologist shall be skilled in the diagnosis of mental
illness and mental retardation and qualified by training and experience to
perform such evaluations. The Commissioner shall appoint both evaluators, at
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least, one ~f whom shall not be employed by the hos:Pital in which the acquittee
lS pnmarily confined. The evaluators shall determlne whether the acquittee is
cunently mentally ill or mentally retarded and shall assess the acquittee and
report on his condition and need for hospitalization with respect to the factors
set forth in § 19.2-182.3. The evaluators shall conduct their eyAminAtions and
report their findings separately within forty-five days of the Commissioner's
asswnption of custody. Copies of the report shall be sent to the acquittee's
attorney, the attorney for the Commonwealth for the jurisdiction where the
person was acquitted and the community services board serving the locality
where the acqwttee was acquitted. If either evaluator recommends conditional
release or release without conditions of the acquittee, the court shall extend
the evaluation period to permit the hospital in which the acquit tee is confined
and the appropriate community services board to jointly prepare a conditional
release or disCharge plan, as applicable, prior to the hearing. (1991, c. 427;
1993, c. 295; 1996, cc. 937, 980.)

Th. 19M ...DdIDeD&8. -The 1996
amendmenu by cc. 937 and 980 are Identical,
and rewrote claUM (ii) in the first sentence
which formerly read: "one licenaed clinical Ply-
chololiat or licenled paycholoii-t reii-tered
with the Board of PsycholOlY with a lpec:1alty in
clinic:al serlices" and inHrted "clinical~ follow-
inc "paychiatriat or~ in the third sentence.

Editor'1 DO&e. -The c annotated below
were decided under prior law.

Court of appeal8 bad DO j1lri8diCtiOD of
appeal fIoo. COmDl.itm.eDt order. -The
court of appeall had no juriadic:tion of an appeal
from a commitment order under lublection ( 1 )
of former § 19.2-181; 8D esamination of
§ 17 -116.06 revealed no Proc:eedinc remotely
reMmbliDl the Proc:eedinc at lUue. AnUel v.
Commonwealth. 13 VL App. 172, 409 S.E.2d
172 (1991) (decided under prior law).

Court of appeala bad no juriadic:tion of an
appeal from a lublectiOD (1) of former
§ 19.2-181 commitment order, u none hu
been conferred by the lelialatUA; if the he8rin(
held under lubeection (1) of former § 19.2-181
wu criminal in natUA, the court of appeall bad
no juriadiction. u tha" bad been no final
convictioD of a crime hm which to appeal ( -
§ 17-116.06:1 (i»; fI1rtharmore, conferraJ of JU-
rildiction on the court of appeala by Iubeection
(5) of former § 19.2-181 did not apply to a
commitment Proc:eedinc under Iublec:tion ( 1) of
former § 19.2-181. AnUel v. Commonwealth,
13 Va. App. 172, 409 S.E.2d 172 ( 1991) ( decided
under prior law).

Ad_~R~ltI'atiV. proced~ UDder tbi8
MCtioa Dot proper ..jury iD8tnJctiOD8. -
The detailed adminiltrative proc:edurea to be
followed by the court and the Commi8l1oner of
Mental Health. Mental Retardation and Sub-
stance Abuae Serlicel under thii section when
a defendant ia ac:qwtted by reuon of inaanity
are directed to the court and are not the con-
cern of the jury and thUl are not proper u Jury
inltruc:tioDI. Spnlill v. Commonwealth, 221 Va.
475, 271 S.E.2d 419 ( 1980).

Trial court properly refuMd tAl inatruct jury
on the conMqUen~ of a verdict of not rullty by
reuon of inaaDity aJthouih defendant arrued
that the jury should have been tAIld that, pur-
suant tAl a findinr of not rullty by reuon of
insanity, defendant would not be let free but
lnltead would be committed tAl the cuatody of
state mental health authoriti... Aa interpreted
by the V1rgiDia Supreme Court, the lancuare In
the statute that detaila theIe conaequence.
specifically ~ itaelf tAl the attention of the
court. Furthermorw, the court of appeal. p~
sumed that the jury co~entioUlly followed
the ezplicit cautionary inatruction. Miller v.
Commonwealth, 15 Va. App. 301, 422 S.E.2d
795 ( 1992). a8"d. ~ VL 336, ~7 S.E.2d 411
( 1993) (decided under former t 19.2-181).

ColDIDitmeat ~~ for iD88D.ity
acqui*-- -6'08 that for
ot.her peno- -VIrliDia'. lCheme for the
commitment of iD8anity acquitteea ia different
In a number of reapecta from i~ lCheme for the
commitment of penoDI ocher than inaaDity
acqwtCe88. A penon other than an inaaDity
acquittee may be committed only if the
factfinder detenDiD- that there ii clear and
convmCinI evidence that the penon ii WaDe
and danproU8; he ii given the riiht tAl a Jury
tnal at the precommltment .tale; he ii auto.
matica1ly releued after 180 day. and if the
State wuhu tAl collDJ1e him for a lonpr penod,
It m~t inItiate a fresh commitment proceedin(
every 180 days; and, fiDa1iy, before the 18O-day
penod h81 run, he hal an unlimited niht to
seek releue. HaniI v. Ba1ione. 681 F.2d 225
14th Cir. 1982).

~.re~ iD 8taDdard8 for iDc~ra.
tiOD COD8titudoDaL -It i. not a denial of due
proce.. for a person wbo baa COmmItted a
cn=al act to be Incarcerated 81 long 81 be 18
considered dangeroU8. Thi8 8Ipect ofVIrgin1a.s
scheme doe. not deny equal protection because
a different standard (i.e.. WaDe and danpr-
Qua ) 18 uaed for perwoDI ocher than insanity
acqwtcees. The fact that an iD8anity acqwttee
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beyond a reasonable doubt to have committed
at leaat one dangerou. act. Ham. v. Ballone,
681 F2d 225 (4th Cir. 1982).

One-per-year reatriction d0e8 not den'.
equal protection. -That no s1milar restric-
tion is imposed on committed persona other
than insanity acquitteee does not make the n.Ile
limiting applicationa for discharge to one-per.
year unconstitutional under the equal protec-
tion clause. The obvioua rationale for tw re-
striction 18 to encourage the patient wb.o hal
demonatrated danprou.ne.. to cooperate WIth.
the treating physiciana in curiDl w ill8, and
the General Assembly could rationally have
distinguiahed between insanity acqwttee. and
other committed perwona in evaluating the wia-
dom of impoeing such a reltriction. Ham. v.
Ballone, 681 F.2d 225 (4th Cir. 1982).

No1' due pl'OCe88. -The force of the argu-
ment that th.e one-per.year re8triction on appli.
cationa for a releue order denie. due proceu
because it create. the pO88lbility th.at an insan-
lty acquittee will remain committed for alJnOIt
a year after the jU8ti.6.cation for hi8 commit.
ment b.8I ceued to emt ii substantially di.
luted by the fact th.at th.e hOlpital where the
inaaDity acquittee ii committed ii free to apply
for hii releue 81 often u it wilhM. Ham. v.
Ballone. 681 F.2d 225 (4th Cir. 1982).

Burden of p~f. -Both. in habe81 corpua
proceedingl and oth.er statutory proceedinp
for the releue of a perwon committed to a
mental inatitution after hi8 acquittal of a crimi-
nal otfenae on th.e ground of insanity, the bur-
den of proving eligibility for releue reltl on the
petitioner. Bla1ock v. Markley, 207 Va. 1003,
154 S.E.2d 158 ( 1967).

Where language of th.e statute improperly
placed upon insanity acquitee the burden of
proving, even if she wu not insane. that she
wu not dangeroU8, it VIolated protectiona of
the Due ~ Clause. Wllliaml v. Common.
wealth. 18 Va. App. 384, 444 S.E.2d 16 (1994)
(decided under former § 19.2-181).

has alread¥ been shown beyond a reaaonable
doubt to have committed at least one dangerous
act Justifies the distinction Virginia has drawn.
Harns v. Ballone, 681 F.2d 225 (4th Cir. 1982).

PenoD may DOt be iDcarcera&ed IOlely
becaUM be i8 iD.-De (at least in the absence
of any showing that an involuntary conftne-
ment is necesaary to ensure hi8 own survival or
safety or to alleviate or cure his illnesa). Harris
v. Ballone, 681 F.2d 225 (4th Cir. 1982).

HeariDI rilh&8 of iD8aDity acqui&&ee8
feDerally. -While the Code of Virginia does
not explicitly guarantee to insanity acquittees
the right to receive advance notice of hearinp,
to present evidence, and to crosa-examine ex-
perta, neither doe. it explicitly deny them.
Harris v. Ballone, 681 F.2d 225 (4th Cir. 1982).

DeDial of JW'Y trial and automatic reo
le... co~tutioDa1. -The denial of a jury
trial at the precommitment stage and the de-
nial of automatic release aft.er 180 days are
clearly not unconstitutional u denying due
pr0ce88, nor equal protection of the laws. The
fact that an iJIaanity acquittee hal already been
shown beyond a reuonable doubt to have com-
mitted at least one dangerous act provides a
rational basi8 for the diatinctions drawn by the
General Aalembly. Harria v. Ballone, 681 F.2d
225 (4th Cir. 1982).

Standard of proof UDder former MCttOD
held co~tutioDa1. -The requirement of
subsection (3) of former section 19.2-181 that
the judge be "satided- that the inaanity
acquittee qualified for commitment invoked at
least the preponderance-of-the-evidence stan-
dard, and the use of that ltandard Wal conati.
tutionally permi8lible. Harria v. Ballone, 681
F.2d 225 (4th Cir. 1982).

Althoucb clear-and-coDviDciDl 8iaD-
dard u8ed for other colDIDJ&tee80 -The
clear-and-convincing-evidence standard is reo
quired for the commitment of perlOnl other
than insanity acquitt-., but the situation of an
insanity acquittee i8 diatinruilhable because
an inaanity acquittee bal already been 6~Own

f 19.2-182.3. Commitment; civil proceediD,.. -Upon receipt of the
evaluation report and, if applicable, a conditional release or discharge plan, the
court shall schedule the matter for hearing on an expedited basis, giving the
matter priority over other civil matters before the court, to detennine the
appropnate disposition of the acquit tee. Except as otherwise ordered by the
court, the attorney who represented the defendant at the criminal proceedings
shall represent the acquit tee through the proceedings pursuant to this section.
The matter may be continued on motion of either party for good cause shown.
The acquit tee shall be provided with adequate notice of the hearing, of the
right to be present at the hearing, the right to the assistance of counsel in
preparation for and during the hearing, and the right to introduce evidence
and cross-examine witnesses at the hearing. The hearing is a civil proceeding.

At the conclusion of the hearing, the court shall commit the acquittee if it
finds that he is mentally ill or mentally retarded and in need of inpatient
hospitalization. For the purposes 9f this chapter, mental illness includes any
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mental illness, as this term is defined in § 37.1-1, in a state of remission when
the illness may, with reasonable probability, become active. The decision of the
court shall be based upon consideration of the following factors:

1. To what extent the acquittee is mentally ill or mentally retarded. as those
terms are defined in § 37.1-1;

2. The likelihood that the acquit tee will engage in conduct presenting a
substantial risk of bodily harm to other persons or to himself in the foreseeable
fu ture ;

3. The likelihood that the acquittee can be adequately controlled with
supervision and treatment on an outpatient basis; and

4. Such other factors as the court deems relevant.
If the court detennines that an acquittee does not need inpatient hospital-

ization solely because of treatment or habilitation he is currently receiving, but
the court is not persuaded that the acquit tee will continue to receive such
treatment or habilitation, it may commit him for inpatient hospitalization. The
court shall order the acquittee released with conditions pursuant to
§i 19.2-182.7 through 19.2-182.9 if it finds that he ia not in need of inpatient
hospitalization but that he meets the criteria for conditional release set forth
in § 19,2-182.7. If the court finds that the acquittee does not need inpatient
hospitalization nor does he meet the criteria for conditional release, it shall
release him without conditions, provided the court has approved a discharge
plan, prepared jointly by the hospital staff and the appropriate community
semces board. (1991, c. 427; 1993, c. 296.)

I 19.2-182:... Confinement and treatment; interfacillty traD8fen;
out-of-hO8pital viait8; notice of chance in treatment. -Upon commit.
ment of an acquittee for inpatient hospitalization, the Commissioner shall
determine the appropriate placement for him, based on his clinical needs and
security requirements. The Commissioner may make interfacility transfers
and treatment and management decisions regarding acquittees in his custody
without obtAinjng prior a~proval of or review by the committing court. If the
Commissioner is of the opmion that a temporary visit from the hospital would
be therapeutic for the acguittee and that such visit would pose no substantial
danger to others, the Commissioner may grant such visit not to exceed
forty-eight hoUrI. The Commissioner shall notify the attorney for the Com-
monwealth for the committing jurisdiction in writing of changes in an
acquittee's course of treatment which will involve authorization for the
acquittee to leave the grounda of the hospital in which he is confined. (1991, c.
427; 1993, c. 295.)

f 19.2-1n.5. Review of continuation of coD.8Dement hearinl; proce-
dun and report8; di8P08itioD. -A. The committing court shall conduct a
hearing twelve montha after the date of commitment to assess each confined
acquittee's need for inpatient hospitalization. A hearing for assessment shall
be conducted at yearly intervals for five years and at biennial intervals
thereafter. The court shall schedule the matter for hearing as soon as possible
after it becomes due, giving the matter priority over all pending matters before
the court.

B. Prior to the hearing, the Commissioner shall provide to the court a report
evaluating the acquittee's condition and recommending treatment, to be
prepared by a_psychiatrist or a psychologist. The psychologist who prepares
the report shall be a clinical psychologist and any evaluating psychiatrist or
clinical psychologist shall be skilled in the diagnosis of mental illness and
qualified by training and experience to perform forensic evaluations. If the
examiner recommends release or the acquittee requests release, the acquittee's
condition and need for inpatient hoepitalization shall be evaluated by a second
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person with such credentials who is not currently treating the acquit tee. A copy
of any report submitted pursuant to this subsection shall be sent to the
attorney for the Commonwealth for the jurisdiction from which the acquit tee
was committed.

C. The acquit tee shall be provided with adequate notice of the hearing, of
the right to be present at the hearing. the right to the assistance of counsel in
preparation for and during the hearing, and the right to introduce evidence
and cross-examine witnesses at the hearing. Written notice of the hearing shall
be provided to the attorney for the Commonwealth for the committing
jurisdiction. The hearing is a civil proceeding.

According to the determination of the court following the hearing, and based
upon the report and other evidence provided at the hearing, the court shall (i)
release the acquittee from confinement if he does not need inpatient hospital-
ization and does not meet the criteria for conditional release set forth in
§ 19.2-182.7, provided the court has approved a discharge plan prepared
jointly by the hospital staff and the appropriate community services board; (ii)
place the acquittee on conditional release if he meets the criteria for condi-
tional release, and the court has approved a conditional release plan prepared
jointly by the hospital staff and the appropriate community services board; or
(iii) order that he remain in the custody of the Commissioner if he continues to
~~uire inpatient hospitalizat~on based on ~onsideration of the factors set forth
in § 19.2-182.3. (1991, c. 427, 1993, c. 295, 1996. cc. 937. 980.)

Th. I... ...DdmeD... -The 1996
amendmenta by cc. 937 and 980 are identical.
and in lub8ection 8. in the second ..ntence.
deleted "qualified u- followinl "the report shall
be." deleted "ticen8ed- f'ollowinl".: deleted "or

licensed plychololi8t reli8tered with the Board
of Psychology with a SpecIalty in clinical ser-
vices" foUowiDl "clinical paychol~ and in-
seNd "clinical- foUowiDl "any evaluatin( pay-
chiatriat."

f 19.2-182.8. Petition for releue; conditional releue hearinl; DO.
tice; di8p08itioD. -A. The Commissioner may petition the committing court
for conditional or unconditional release of the a~uittee at any time he believes
the acquittee no lo~er needs hospitalization. The petition shall be accompa-
nied by a report of clfnical findings supporting the petition and by a conditional
release or discharge plan, as applicable. prepared jointly by the hos{)ital and
the appropriate community services bow. The acquittee may petition the
committing court for release only once in each year in which no annual judicial
review is required pursuant to § 19.2-182.5. The party petitioning for release
shall transmit a copy of the petition to the attorney for the Commonwealth for
the committing jurisdiction.

B. Upon receipt of a petition for release. the court shall order the Commis-
sioner to appoint two persona in the same manner as set forth in § 19.2-182.2
to asae88 and report on the acquit tee's need for inpatient hospitalization by
reviewing his condition with respect to the factors set forth in § 19.2-182.3.
The evaluators shall conduct their evaluations and report their finding in
accordance with the provisions of § 19.2-182.2. except that the evaluations
shall be completed and findings reported within forty-five days of issuance of
the court's order for evaluation.

The Commissioner shall give notice of the hearing to any victim of the act
resulting in the charges on which the acquit tee was acquitted or the next of kin
of the victim at the last known address. provided the person submits a written
request for such notification to the Commissioner.

C. Upon receipt of the reports of evaluation, the court shall conduct a
hearing on the petition. The hearing shall be scheduled on an expedited basis
and given priority over other civil matters before the court. The acquit tee shall
be provided with adequate notice of the hearing, of the right to be present at
the hearing, the right to the assistance of counsel in preparation for and during
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the hearing, and the right to introduce evidence and cross-examine witnesses.
Written notice of the hearing shall be provided to the attorney for the
.Commonwealth for the committing jurisdiction. The hearing is a civil proceed-
mg.

At the conclusion of the hearing, based upon the report and other evidence
provided at the hearing, the court shall order the acquittee (i> released from
confinement ifhe does not need inpatient hospitalization and does not meet the
criteria for conditional release set forth in § 19.2-182.3, provided the court has
approved a discharge plan prepared jointly by the hospital and the appropriate
community services board; (iiJ placed on conditional release if he meets the
criteria for such release as set forth in § 19.2-182.7, and the court has
approved a conditional release plan prepared jointly by the hospital and the
appropriate community services board; or (iii) retained in the custody of the
Commissioner if he continues to require inpatient hospitalization based on
consideration of the factors set forth in § 19.2-182.3.

D. Persons committed pursuant to this chapter shall be released only in
accordance with the procedures set forth governing release and conditional
release. (1991, c. 427; 1993, c. 295.)

f 19.2-182.7. Conditional relea8e; criteria; conditioD8; reportL -At
any time the court considers the acquit tee's need for inpatient hospitalization
pursuant to this chapter. it shall place the acquit tee on conditional release if it
finds that (i) based on consideration of the factors which the court must
consider in its commitment decision, he does not need inpatient hospitalization
but needs outpatient treatment or monitoring to prevent his condition from
deteriorating to a degree that he would need inpatient hospitalization; (ii)
appropriate outpatient supervision and treatment are reasonably available;
(iii) there is significant reason to believe that the acquittee, if conditionally
released, would comply with the conditions specified; and (iv) conditional
release will not present an undue risk to public safety. The court shall subject
a conditionally released acquit tee to such orders and conditions it deems will
best meet the acquit tee's need for treatment and supervision and best serve the
interests of justice and society. .

The community services board serving the locality in which the acquittee
will reside upon release shall implement the court's conditional release orders
and shall submit written reports to the court on the acquittee's progress and
adjustment in the community no less frequently than every si.x. months. \1991,
c.427.)

§ 19.2-182.8. Revocation of conditional releue. -If at any time the
court which released an acquittee pursuant to § 19.2-182.7 finds reasonable
ground to believe that an acquittee on conditional release (i) has violated the
conditions of his release or is no longer a proper subject for conditional release
based on application of the criteria for conditional release and ( ii) requires
inpatient hospitalization, it may order an evaluation of the acquittee by a
psychiatrist or clinical psychologist, provided the psychiatrist or clinical
psychologist is qualified by training and experience to perform forensic
evaluations. If the court, based on the evaluation and after hearing evidence on
the issue, finds by a preponderance of the evidence that an acquit tee on
conditional release (i) has violated the conditions of his release or is no longer
a proper subject for conditional release based on application of the criteria for
conditional release and (ii) is mentally ill or mentally retarded and requires
inpatient hospitalization, the court may revoke the acquit tee's conditional
release and order him returned to the custody of the Commissioner.

At any hearing pursuant to this section, the acquit tee shall be provided with
adequate notice of the hearing, of the right to be present at the hearing, the
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right to the assistance of counsel in preparation for and during the hearing,
and the right to introduce evidence and cross-examine witnesses at the
hearing. Written notice of the hearing shall be provided to the attorney for the
Commonwealth for the committing jurisdiction. The hearing is a civil proceed-
ing. { 1991, c. 427; 1993, c. 295; 1996, cc. 937, 980.)

The 1998 ameDdmeDt8. -The 1996
amendments by cc. 937 and 980 are identical.
and in the lint paragraph. In clause (ii). sub-
stituted "orof for "licensed" foilow1ng "acquit tee
by a psychiatrist," deleted "or licensed psy.

chologilt registered with the Board of PsychoJ-
ogy with a specIalty in clinIcal servIces" follow.
lnr "clinical p.ychoJogiBt~ and inaerted
"clinical" following "proVIded the psychiatnat
nr"

§ 19.2.182.9. Emercency CU8tody of conditionally releued
acquit tee. -When exigent circumstances do not permit compliance with
revocation procedures set forth in § 19.2-182.8, any judge as defined in
§ 37.1-1 or a magistrate may issue an emergency custody order, upon the
sworn petition of any responsible person or upon his own motion based upon
probable cause to believe that an acquit tee on conditional release (i) has
violated the conditions of his release or is no longer a proper subject for
conditional release and (ii) requires inpatient hospitalization. The emergency
custody order shall require the acquit tee within his j~dicial district to be taken
into custody and transported to a convenient location where a person desig-
nated by the community services board who is skilled in the diagnosis and
treatment of mental illness shall evaluate such acquit tee and assess his need
for inpatient hospitalization. A law-enforcement officer who, based on his
observation or the reliable reports of others, has probable cause to believe that
any acquittee on conditional release has violated the conditions of his release
and is no longer a proper subject for conditional release and requires emer-
gency evaluation to assess the need for inpatient hospitalization, may take the
acquittee into custody and transport him to an appropriate location to assess
the need for hospitalization without prior judicial authorization. The evalua-
tion shall be conducted immediately. The acquit tee shall remain in custody
until a temporary detention order is issued or until he is released, but in no
event shall the period of custody exceed four hours. If it appears from all
evidence readily available (i) that the acquit tee has violated the conditions of
his release or is no longer a proper subject for conditional release and (ii) that
he requires emergency evaluation to assess the need for inpatient hospitaliza-
tion, the judge as defined in § 37.1-1. or magistrate upon the advice of such
person skilled in the diagnosis and treatment of mental illness, may issue an
order of temporary detention authorizing the executing officer to place the
acquittee in an appropriate institution for a period not to exceed forty-eight
hOUfS prior to a hearing. If the forty-eight-hour period terminates on a
Saturday, Sunday or legal holiday, the acquit tee may be detained until the next
day which is not a Saturday, Sunday or legal holiday, but in no event may he
be detained for longer than seventy-two hours or ninety-si.x hours when the
legal holiday occurs on a Monday or Friday. For purposes of this section. a
Saturday, Sunday or legal holiday shall be deemed to include the time period
up to 8 a.m. of the next day which is not a Saturday, Sunday or legal holiday.

The committing court or any judge as defined in § 37.1-1 shall have
jurisdiction to hear the matter. Prior to the hearing, the acquittee shall be
examined by a psychiatrist or licensed clinical psychologist, provided the
psychiatrist or clinical psychologist is skilled in the di~osis of mental illness,
who shall certify whether the person is In need of hospitalization. At the
hearing the acquit tee shall be provided with adequate notice of the hearing, of
the right to be present at the hearing, the right to the assistance of counsel in
preparation for and during the hearing. and the right to introduce evidence
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and cro&s-examine witnesses at the hearing. Following the hearing, if the court
determines, based on a preponderance of the evidence presented at the
hearing, that the acquit tee (i) has violated the conditions of his release or is no
longer a proper subject for conditional release and (ii) is mentally ill or
mentally retarded and is in need of inpatient hospitalization, the court shall
revoke the acquit tee's conditional release and place him in the custody of the
Commissioner. When an acquit tee on conditional release pursuant to this
cha~ter is taken into emergency custody, detained or hospitalized. such action
shall be considered to have been taken pursuant to this section. notwithstand-
ing the fact that his status as an insanity acquit tee was not known at the time
of custodY. detention or hospitalization. Detention or hospitalization of an
acquittee pursuant to provisions of law other than those applicable to insanity
acquittees pursuant to this chapter shall not render the detention or hospital-
ization invalid. If a person's status as an insanity acquittee on conditional
release is not recognized at the time of emergency custody or detention. at the
time his status as such is verified, the provisions applicable to such persons
shall be applied and the court hearing the matter shall notify the committing
court of the proceedings. ( 1991. c. 427; 1993, c. 295; 1996. cc. 937, 980.)

Th. IIM ameDdmeDi8. -The 1996
amendment8 by cc. 937 and 980 are Identical.
and in the second paragraph. in the tint ..n-
tence. inaerted Kor~ followinl Kezam.ined by a

PIYChiatri8i- and deleted "or liceD8ed p8Ycbolo-
gilt reliaYred with the Board of PIYCholOlY
W1tb a specialty in clinical serviC88" follo~
"1icenaed clinical p8Ycbologilt..

f 19.2-182.10. Releue of per80n WhOM conditional releue w.. re-
voked. -If an acquittee is returned to the custody of the Commissioner for
inpatient treatment pursuant to revocation proceedings, and his condition
improves to the degree that, within thirty days of resumption of custody
following the hearing. the acquittee, in the opinion of hospital staff treating the
acquit tee and the supervising community services board. is an appropriate
candidate for conditional release. he may be. with the approval of the court.
conditionally released as if revocation had not taken place. If treatment is
required for longer than thirty days, the acquit tee shall be returned to the
custody of the Commissioner for a period of hospitalization and treatment
which is governed by the provisions of this chapter applicable to committed
acquittees. (1991. c. 427; 1993. c. 295.)

f 19.2-182.11. M0di6cation or removal of conditioD8; notice; objec-
tioD8; review. -A. The committing court may modify conditiona of release or
remove conditiona placed on release pursuant to § 19.2-182.7, upon petition of
the supervising community services board, the attorney for the Common-
wealth, or the acquittee or upon its own motion based on reports of the
supervising community services board. However, the acquittee may petition
only annually commencing six months after the conditional release order is
issued. Upon petition, the court shall require the supervising community
services board to provide a report on the acquit tee's progress while on
conditional release.

B. As it deems appropriate based on the community services board's report
and any other evidence provided to it, the court may issue a proposed order for
modification or removal of conditiona. The court shall provide notice of the
order, and their right to object to it within ten days of its issuance. to the
acquit tee, the supervising community services board and the attorney for the
Commonwealth for the' committing jurisdiction and for the jurisdiction where
the acquit tee is residing on conditional release. The proposed order shall
become final if no objection is filed within ten days of its issuance. If an
objection is so filed, the court shall' conduct a hearing at which the acquittee,
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the attorney for the Commonwealth, and the supervising community services
board have an opportunity to present evidence challenging the proposed order.
At the conclusion of the hearing, the court shall issue an order specifying
conditions of release or removing existing conditions of release. ( 1991, c. 427.)

f 19.2-182.12. RepreHntation of Commonwealth and acquittee. -
The attorney for the Commonwealth shall r~present the Commonwealth in all
proceedings held pursuant to this chapter. The court shall appoint counsel for
the acquittee unless the acquittee waives his right to counsel. The court shall
consider appointment of the person who represented the acquittee at the last
proceeding. (1991, c. 427; 1993, c. 295.)

f 19.2-182.13. Authority of Comm.i..ioner; delefation to board; U.
ability. -The Commissioner may delegate any of the duties and powers
imposed on or granted to him by this chapter to an administrative board
composed of persons with demonstrated expertise in such matters. The
Department of Mental Health, Mental Retardation and Substance Abuse
Services shall assist the board in its administrative and technical duties.
Members of the board shall exercise their powers and duties without compen-
sation and shall be immune from personal liability while acting within the
scope of their duties except for intentional misconduct. ( 1991, c. 427.)

I 19.2-182.14. E8Cape of penoD8 placed or committed; penalty. -
Any person placed in the temporary custody of the Commissioner pursuant to
§ 19.2-182.2 or committed to the custody of the Commi88ioner pursuant to
§ 19.2-182.3 who escapes from such custody shall be guilty ofa Class 6 felony.
(1993, c. 296.)

Crw8 refereD~ -AI to pUDi8hment for
ClUI6 feloni., -t 18.2.10.

I 19.2-182.15. E8Cape of penoD8 placed on conditional releue; pen-
alty. -Any person placed on conditional release pursuant to § 19.2-182.7 who
leaves the Commonwealth without permission from the court which condition-
ally released the person shall be guilty of a Class 6 felony. (1993, c. 295.)

c~ r.at.~ -A8 to pUDi8hment for
Cl... 6 feloni_. ..t 18.2-10.

I 19.2-182.18. Copi- of order. to Commi..ioner. -Copies of all orders
and notices iaaued pursuant to this chapter shall be sent to the Commissioner
of the Department ofMental Health, Mental Retardation and Substance Abuse
Services. (1993, c. 295.)

CHAPrER 15.

TRIAL AND ITS INCIDENTS.

Article ..1.

Trta1 of Capital C.-.

Sec.
19.2-264.3:1. Expert uaUtance when defen-

dant'. mental condition relevant
to capltal Mn~ncinl.

19.2-264.4. Sentence proceedin(.
See.
19.2-264.2. Condition. for imPO8ition of death

sentence.
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§ 19.2-389

Dissemination of criminal history record infonnation

A. Criminal history record information shall be disseminated, whether directly or

through an intermediary , only to:

1. Authorized officers or employees of criminal justice agencies, as defined by §
9-169, for purposes of the administration of criminal justice and the screening of an employment
application or review of employment by a criminal justice agency with respect to its own
employees or applicants, and dissemination to the Virginia Parole Board, pursuant to this
subdivision, of such information on all state-responsible inmates for the purpose of making
parole determinations pursuant to subdivisions 1, 2, 3, and 5 of § 53.1-136 shall include
collective dissemination by electronic means every thirty days;

2. Such other individuals and agencies which require criminal history record

information to implement a state or federal statute or executive order of the President of the
United States or Governor that expressly refers to criminal conduct and contains requirements
and/or exclusions expressly based upon such conduct, except that information concerning the
arrest of an individual may not be disseminated to a noncriminal justice agency or individual if
an interval of one year has elapsed from the date of the arrest and no disposition of the charge has
been recorded and no active prosecution of the charge is pending;

3. Individuals and agencies pursuant to a specific agreement with a criminal justice
agency to provide services required for the administration of criminal justice pursuant to that
agreement which shall specifically authorize access to data, limit the use of data to purposes for
which given, and ensure the security and confidentiality of the data;

4. Individuals and agencies for the express purpose of research, evaluative, or
statistical activities pursuant to an agreement with a criminal justice agency which shall
specifically authorize access to dam, limit the use of data to research, evaluative, or statistical
purposes, and ensure the confidentiality and security of the data;

5. Agencies of state or federal government which are authorized by state or federal
statute or executive order of the President of the United States or Governor to conduct
investigations detennining employment suitability or eligibility for security clearances allowing

access to classified information;

Individuals and agencies where authorized by court order or court rule;6.
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7. Agencies of any political subdivision of the Commonwealth for the conduct of

investigations of applicants for public employment. pennit, or license whenever, in the interest of
public welfare or safety , it is necessary to detennine under a duly enacted ordinance if the past

criminal conduct ofa person with a conviction record would be compatible with the nature of the
employment, pennit, or license under consideration;

8. Public or private agencies when and as required by federal or state law or
interstate compact to investigate applicants for foster or adoptive parenthood subject to the
restriction that the data shall not be further disseminated by the agency to any party other than a
federal or state authority or court as may be required to comply with an express requirement of
law for such further dissemination;

9. To the extent pennitted by federal law or regulation, public service companies as
defined in § 56-1, for the conduct of investigations of applicants for employment when such
employment involves personal contact with the public or when past criminal conduct of an
applicant would be incompatible with the nature of the employment under consideration;

10. The appropriate authority for purposes of granting citizenship and for purposes of
international travel, including but not limited to, issuing visas and passports;

11. A person requesting a copy of his own criminal history record infonnation as
defined in § 9-169 at his cost, except that criminal history record infonnation shall be supplied at
no charge to a person who has applied to be a volunteer (I) with a Virginia affiliate of Big
Brothers/Big Sisters of America,(ii) with a volunteer fire company or volunteer rescue squad,
(iii) as a court-appointed special advocate, or (iv) with the Volunteer Emergency Families for

Children;

12. Administrators and board presidents of and applicants for licensure or registration
as a child welfare agency as defined in § 63.1-195 for dissemination to the Commissioner of
Social Services' representative pursuant to § 63.1-198 for the conduct of investigations with
respect to employees of and volunteers at such facilities, caretakers, and other adults living in
family day-care homes or homes approved by family day-care systems, and foster and adoptive
parent applicants of private child-placing agencies, pursuant to § 63.1-198.1, subject to the
restriction that the data shall not be further disseminated by the facility or agency to any party
other than the data subject, the Commissioner of Social Services' representative or a federal or
state authority or court as may be required to comply with an express requirement of law for such

further dissemination;

13. The school boards of the Commonwealth for the purpose of screening individuals

who are offered or who accept public school employment;

14. The State Lottery Department for the conduct of investigations as set forth in the

State Lottery Law (§ 58.1-4000 et seq.);
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15. Licensed nursing homes, hospitals and home care organizations for the conduct
of investigations of applicants for compensated employment in licensed nursing homes pursuant

to § 32.1-126.01, hospital pharnlacies pursuant to § 32.1-126.02. and home care organizations
pursuant to § 32.1-162.9: 1, subject to the limitations set out in subsection E;

16. Licensed homes for adults, licensed district homes for adults, and licensed adult
day-care centers for the conduct of investigations of applicants for compensated employment in
licensed homes for adults pursuant to § 63.1-173.2, in licensed district homes for adults pursuant
to § 63.1-189.1, and in licensed adult day-care centers pursuant to § 63.1-194.13, subject to the
limitations set out in subsection F;

17. The Alcoholic Beverage ContrOl Board for the conduct of investigations as set
forth in § 4.1-103.1;

18. The State Board of Elections and authorized officers and employees thereof in
the course of conducting necessary investigations with respect to registered voters, limited to any

record of felony convictions;

19. The Commissioner of the Department of Mental Health, Mental Retardation and
Substance Abuse Services for those individuals who are committed to the custody of the
Commissioner pursuant to §§ 19.2-169.2,19.2-169.6,19.2-176, 19.2-177.1,19.2-182.2,
19.2-182.3, 19.2-182.8 and 19.2-182.9 for the purpose of placement, evaluation, and treatment

planning;

20. Any alcohol safety action program certified by the Commission on the Virginia
Alcohol Safety Action Program for (I) assessments of habitual offenders under § 46.2-360, (ii)
interventions with first offenders under § 18.2-251, or (iii) services to offenders under § 18.2-266

or § 18.2-266.1;

21. Residential facilities for juveniles regulated or operated by the Department of
Social Services, the Department of Education, or the Department of Mental Health, Mental
Retardation and Substance Abuse Services for the purpose of detennining applicants' fitness for

employment or for providing volunteer or contractual services;

22. The Department of Mental Health. Mental Retardation and Substance Abuse
Services and facilities operated by the Department for the purpose of detennining an individual's

fitness for employment pursuant to departmental instructions;

23. Pursuant to § 22.1-296.3, the governing boards or administrators of private or

parochial elementary or secondary schools which are accredited by a statewide accrediting
organization recognized, prior to January 1, 1996. by the State Board of Education; and

24 Other entities as otherwise provided by law.
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Upon an ex parte motion ofa defendant in a felony case and upon the showing that the
records requested may be relevant to such case, the court shall enter an order requiring the

Central Criminal Records Exchange to furnish the defendant, as soon as practicable, copies of
any records of persons designated in the order on whom a report has been made under the
provisions of this chapter .

Notwithstanding any other provision of this chapter to the contrary , upon a written
request sworn to before an officer authorized to take acknowledgments, the Central Criminal
Records Exchange or the criminal justice agency in cases of offenses not required to be reported
to the Exchange, shall furnish a copy of conviction data covering the person named in the request
to the person making the request; however, such person on whom the data is being obtained shall
consent in writing, under oath, to the making of such request. A person receiving a copy of his
own conviction data may utilize or further disseminate that data as he deems appropriate. In the
event no conviction data is maintained on the data subject, the person making the request shall be
furnished at his cost a certification to that effect.

B. Use of criminal history record information disseminated to noncriminal justice
agencies under this section shall be limited to the purposes for which it was given and may not
be disseminated further .

c. No criminal justice agency or person shall confirm the existence or nonexistence
of criminal history record information for employment or licensing inquiries except as provided
by law.

D. Criminal justice agencies shall establish procedures to query the Central Criminal
Records Exchange prior to dissemination of any criminal history record information on offenses
required to be reported to the Central Criminal Records Exchange to ensure that the most
up-to-date disposition data is being used. Inquiries of the Exchange shall be made prior to any
dissemination except in those cases where time is of the essence and the normal response time of
the Exchange would exceed the necessary time period. A criminal justice agency to whom a
request has been made for the dissemination of criminal history record information that is
required to be reported to the Central Criminal Records Exchange may direct the inquirer to the
Central Criminal Records Exchange for such dissemination. Dissemination of information
regarding offenses not required to be reported to the Exchange shall be made by the criminal

justice agency maintaining the record as required by § 15.1-135.1.

E. Criminal history information provided to licensed nursing homes, hospitals and
to home care organizations pursuant to subdivision A 15 shall be limited to the convictions on
file with the Exchange for any offense specified in §§ 32.1-126.01, 32.1-126.02 and

32.1-162.9:1.
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CASE MANAGEMENT CSB and Related PRAIS
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CASE MANAGEMENT CSB (CASEMGT CSB)

.DEFINITION The CSB whiCh IS responsible
for case management. i.e.,
serves as CSB liaison during

hospitalization, responsible for
development and

implementation of discharge
plan. etc.

. The CSB to whiCh bed day
utilization is assigned for current
episode of hospitalization,
beginning on the day of
admission.

CASEMGT CSB field is a

required entry for all

admissions.

.

VALUES . Values include CSB Codes,
"Interstate Transfer"
admissions, or "Out-of.State"
admissions, or "Unassigned..

Value may be reset by facility
S1aff to another CSB at each
readmission to state facility .

.

CASEMGT -CSB designation m8y
be changed by facility staff
within 48-hours following
current admission to allow for
new or corrected information.

.

PROCEDURES AND INTERPRETIVE
GUIDELINES

. An "Unassigned" value for
CASEMGT -CSB must be reset to
a CSB code value or "out-of-
state." admission value within
48.hours following current
admission. When the
CASEMGT CSB value is reset to
a CSB code, then facility Staff
must contact the CASEMGT
CSB to confirm CASEMGT CSB
designation during the 48-hour
period.

CASEMGT .CSB design8tion may
be changed at 8 later point
during the current episode of
hospitalization ~ to correct
data entry errors.

.

. Admission date (ADM DATE)
slfves as the effICtive starting
date from which bed day
accruals are counted even if

CASEMGT -CSB designation is
changed during the current

episode of hospitalization.
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. CSB Code In CASEMGT CSB field muSt
match CSB Code In SE.ORG-CODE fIelO:
in PRAIS Security Database In oraer fOr

CASEMGT .CSB to access
patient/resident record .

. CASEMGT .CSB designation is made by

Prescreening CSB during the
Preadmission Screening Process and IS
noted, with the appropriate PRAIS CSB
Code, on Preadmission Screening Form
(DMH224 Rev. 4/94), Section Ion line
labeled .Case Management CSB..

PROCEDURES AND INTERPRETIVE
GUIDELINES

. CASEMGT -CSB is the CSB serving the
area in which the individual resides. If
the living situation is unknown or can
not be determined, then the CASEMGT
CSB is the CSB which conducted the

prescreening.

. CASEMGT .CSB for individuals in jail, in
local hospitals or V A facilities. or in
regional treatment/detox programs is the
CSB serving the catchment area in
which the individual resided prior to
incarceration or admission to local
hospital. V A facility or r~ional
treatment/detox program.

. CASEMGT .CSB for individuals who are
transient or homeless is the CSB serving
the catchment area in which the
individual is living or sheltered at the
time of the preadmission screening .

When a CSB other than the Prescreening
CSB is continuing to provide services
and supports to I client who is living or
sheltered in the catchment area of the

Prescreening CSB, then the CASEMGT
CSB is the CSB providing ongoing
services and supports.

. When the CASEMGT CSB is a different
CSB than the Prescreening CSB, then
the Prescreening CSB must contact the

CASEMGT CSB during the Preadmission
Screening Process to confirm the
CASEMGT designation. Documentation
of the name of the person contacted
should be made on the last line of
Section I, on the Preadmission Screening
Form IForm 224 rev. 4/941.
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. The Prescreenlng CSB will document
confirmation of CASEMGT CSB
designation on the Preadmission

Screening Form, Section Ion line labeled
"Case Management CSB Contact".

. When the CASEMGT CSB is a different

CSB than the Prescreening CSB, then

the facility staff, immediately upon
admission, will notify CASEMGT CSB to
confirm CASEMGT designation.PROCEDURES AND INTERPRETIVE

GUIDELINES
. When an °Unassigned° value for

CASEMGT CSB is reset to a CSB code
value, then the facility staff, within 48
hours after current admission, must

notify CASEMGT CSB to confirm
CASEMGT CSB designation.

. CASEMGT CSB designation for
individuals who are from out of state IS
coded "Out of State" , The Prescreening
CSB will reflect the "Out.of.State"

designation on the Preadmission
Screening form in Section I, under -Case
Managem.'t CSB. along with the -Out-
of.State" PRAIS Code, and in Section VI
under "CSB Serving the Area where
Client Resides",

. C.A.SEMGT .CSB designation for
admissions through the Interstate
Transfer process is coded "Interstate
Transfer" by facility admissions/medical
records staff .

. CASEMGT .CSB for transfers between
DMH facilities is the CSB serving the
catchment ar.. in which the individual
resided prior to the current episode of
hospitllizltion. as above.

. When .client chooses to reside in a
catchment arM served by a CSB that is
different from CASEMGT CSB.
CASEMGT CSB designation for current
episode of hospitalization is not changed
and bed day accruals are not transferred
to the CSB in whose catchment the
client chooses to reside upon discharge.
In such cases. all 6ppropriate client
service management protocol involving
coordination, communication and
consent among the involved CSBs,
facility staff and the client will apply.
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PRESCREENING CSB (PRE CSB)

. The CSB which conducts the
preadmission screening .

DERNmoN

. PRE-CSB field is a required entry for all
admissions.

VALUES . Values include CSB Codes, or
"Unassigned" .

PROCEDURES AND INTERPRETIVE
GUIDEUNES

. Determination made by hospital staff
from information noted on Preadmission

Screening Form, Section VI, under
.Prescreening Agency or Board. , or
other admissions information.
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ADMITTING CITY ICOUNTY CODE (ADM CCC)

.
DEFINITION The City or county in which the

individual is physically located upon
transport to the state facility.

. ADM-CCC field iS a required entry for all
admissions.

VALUES . Values include all city and county codes
in Virginia, "Unknown", or "Out-of-
State",

PROCEDURES AND INTERPRETIVE
GUIDELINES

. ADM-CCC designation is made by
Facility admissions/medical records staff
and is derived from admissions
information reflected on admissions
documents such as Temporary Detention
Orders or Involuntary Commitment
papers, the pr.dmission screening
form, etc.
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DISCHARGE CITY ICOUNTY CODE (DIS CCC)

.
DEFINITION The city or county to which the

Individual is discharged.

. DIS CCC field is a required entry for all

discharges from state facilities.

VALUES . Values include 1/1 City and county codes
in Virginia, .Transfer to DMH Facility. .

or .Out-of-State.,

PROCEDURES AND INTERPRETIVE

GUIDELINES

. DIS CCC designation is made by facility
medical records Staff based on the
address at which the individual wIll
reside upon rel88S. from the facIlity.

. DIS CCC designation for individuals
discharged to jails, local hospitals.
DMHMASAS facilitiel, V A facilities. or
regional treatment/detox programs IS the
city/county in which the facility/prooram
is located.
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DEFINITION .The city or county of the individual's residential or

mailing address prior to admission to the state facility

.PAT CCC field is a required entry fO! all admisSiOns

VALUES .Values include all city and county codes in Virginia

"Unknown". or "Out-of-State",

.PAT CCC deslonatlon ia made by facility

admlssiona/medical recorda staff and is derived from
the individual's addr.aa aa noted on the Preadmission

Screenino Form, Section " on line labeled. Address. .

.Jlll. holpltlll. and region.
tr..tm.'t/d.tox progr.ml Ir. excluded as
addr.IIJr.lid.,c. optlonl. In sud\ cas.s. PA T CCC
d..ignltlon Ii th. city or county of th. residential or
mailing Iddr..1 prtor to Incarceration or admission to
th. hoSpit. or region. tr..tm.'t progrlm .PROCEDURES AND INTERPREnVE

GUIDEUNES
.PA T CCC d..lonltlon for .,~... who ar. transient

or homel... I. th. city or county ., whl~ th.
Indlvtdu. I. umo or 8h*_8d It th. tim. of th.
pr..dmllllon Icr..'.'O or tr.'lport to th. stat.
fIdMtv.

.PA T CCC d...Qnatton fo, .'cIYidu818 who I'. from out

of stat. Ii coded -Out-of.Stat.- .Th. Pr..creening
CSB wII reflect th. -Out-of-Stat.- d...gnation on the

Prudmllalon Scr..'.'Q Form, SectIon I, under
-Add,..I- .

.PAT CCC d..lgnatlon for adnVs8ions through the
Int.,.tatl Transf... proc..s I. coded -Interstate
Transflr- by fldlty IdmistJonslmedJc.' records staff

e PAT CCC d...GnItlon for tr81lflrl between DMH

fldltl.. ii th. city or county k1 whIch the individual
,...ded prtor to curr.'t holplt*1tton .
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DISCHARGE CSB (DIS CSB)

. Th. CSB to whld\ th. IndIvidual i.

discharged.
DERNmoN

. DIS CSB I. I reQUired .,try for all

dilchlrg.. from It It. fIdMtl...

VALUES . Value. include CSB Cod.., -Out-of.

State-. -rnte'.tlte Trln.f8f~. or
.Una.llgn8d~ .

PROCEDURES AND INTERPRET1VE
GUIDEUNES

. DIS CSB designation Is made by facility
medical record. staff and Is most often

based on the CSB S8fYIng the
city/county k1 whl~ the k1d1vldual will
r..lde upon dls~a,ae from the facility.

DIS CSB d_gnatlon for Individual.

di.d\.rged to J..., 10c8 ho.pit DMHMRSAS f~I.., VA facilitle., or

region. tr88tm81t/d8tox program. i. th.

CSB .erv81g th. city or county of th.

r..ld.,ti* or ~g addr... prior to the

curr.'t _0d8 of ho.pit*atlon. In

sueh cas_, th. d8faJlt DtS CSI a.

dertved from DtS CCC mav n,g,t b.

Corr8Ct .,d the corr8Ct c0d8 ~.t be

.,t.,ed to d\.,g. the fi~.

.

DIS CSB de8'an8tlon for .,~... who
a,. cII~8rg8d out-of-118t.m,ough th.
Int.,.18t. Tr.lf. p'0C881 II coded
-lnt.,.1.1. T,..f..,

.
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PhilosophyN aloes of System of Care: Principles of

Service Delivery

(Mental Health Plan 1996)

r
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ADUL T SERVICE SYSTEM

PhilosophyN aloes o~ System of Care

As outlined in Virginia's previous Mental Health Plans, DMHMRSAS has articulated a
philosophy to guide mental health service development in Virginia. This philosophy has been
developed and refined each year through the Planning Council process, and is summarized in the
following four value statements:

. The system of services must be consumer and family-oriented, emphasizing choice,
involvement, and individualization for those needing services.

. The system of services must be community-centered, maximizing opportunities for
recovery and integration into full community life, and providing services in the most
natural, least restrictive environment.

. The system of services must be accessible, coordinated, and comprehensive; basic needs
for housing, income supports, education, meaningful activity or employment, and social
supports must be met in a manner compatible with the needs of diverse cultural and
special need groups.

. The system of services must provide care and supports of the highest quality at the least
cost to the taxpaying citizens of the Commonwealth.

Principles of Service Delivery

u sing the mission and values previously stated as a foundation for service system
development, mental health services and supports for adults with serious mental illness can be
best be provided through a community support system based on the following principles of

service delivery:

. Personal Diini~ -Services are designed, implemented and delivered in ways which
demonstrate respect for the dignity and value of the individual.

Self-det,rnlination- Consumer needs and preferences are the basis for program funding,
design, and evaluation.

.

. Indefinite duration -Services are available whenever, and for as long as, needed.

t
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Individualization -Services are individualized and adapted to the unique and changing
needs and preferences of each consumer .

.

Nonnalization- Services are provided in nonnal environments whenever possible,

maximizing opportunities for recovery and full participation in the community .

.

Least Restrictive Aggroach -Services are provided in the least restrictive manner and

incorporate natural supports whenever available.

.

. Comgrehensiveness -The service system provides equitable access for all Virginians to a
comprehensive array of services, including housing and supportive services such as
employment related services, as well as advocacy and assistance with income support

needs.

Coordination -Services maximize intra- and inter-agency relationships and resources to
ensure an integrated, coordinated system of care. Consumers have access to extensive
case management services which ensure service coordination and continuity and help
"wrap services around" consumers who need them.

.

A vailabililY and AccessibilitY -Effective services are organized around people, not
places, and outreach is used to help connect people with services.

.

Non-discrimination- Services are responsive to the diverse characteristics of the wide
range of people who have serious mental illness, respecting racial and cultural diversity

and special needs.

.

Protection and Advocac~ -Prompt, responsive protection and advocacy services
safeguard the rights of consumers and families while respecting the public safety
concerns of citizens and communities in Virginia.

.

Consumer and Farnil~ Involvement -Planning involves consumers and families at all
levels, ranging from system, policy and evaluation issues to individual service planning

and delivery .

.

Accountabilitt for Outcomes -The service system is accountable to the consumers and
taxpayers of Virginia. Services are carefully monitored and evaluated to ensure positive
cot:1sumer outcomes, quality of cafe, relevance to priorities, and efficiency in the use of

resources.

.

Qualit): of Care -Service planning and development is based on thorough needs
assessment, systematic evaluation, and current research. The commitment to quality

includes a focus on human resource development because well-trained professionals
familiar with state-of-the-art service delivery approaches are essential.

.

0-146



CHILD AND ADOLESCENT SERVICE SYSTEM

Philosophy/V aloes

The system of care for children and adolescents with or at risk of developing serious
emotional disturbances and their families should represent a philosophy about the way in which
services are delivered for children, adolescents, and their families. The system of care should be
guided by basic core values and iuidini grincigles. It is critical that these values be clearly
articulated so that they may be used to guide the character and quality of the system of care.

First, basic core values of the system of care must be that the system is child-centered and
famil~-focused. with the needs of the child and family dictating the types and mix of services
provided. This represents a commitment to adapt services to the child and family, rather than
expecting children and families to conform to pre-existing service configurations. It also
represents a commitment to providing services in an environment and in a manner that enhances
the personal dignity of children and families, respects their wishes and individual goals, and
maximizes opportunities for involvement and self-determination in the planning and delivery of
services.

Another basic core value of the system of care must be that the system is
communitY-based. allowing for the least restrictive and most normal environment possible.
While institutional care may be indicated for certain children at various points in time, in most
cases appropriate services can be provided in other, less- restrictive settings within the home

community.

In order to develop a child-centered, family-focused, and community-based system of
care,' funding must be sufficient to provide quality services to address the multiple and changing
needs of this population. A solid financial base needs to be established within the
Commonwealth so that energies may be placed in the areas of program development and service
delivery .

Principles

In addition to the basic core values for the system of care, ten principles have been
identified which need to govern the operation of the system of care for children, adolescents, and
their families. They are as follows:

Children and adolescents with or at risk of developing serious emotional disturbances and
their families should have access to a comprehensive arra~ of services that addresses the
child's physical, emotional, social, and educational needs.
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2. Children and adolescents with or at risk of developing serious emotional disturbances and
their families should receive individualized services in accordance with the unique
strengths and needs of each child and family and in accordance with an individualized
service plan.

3 Children and adolescents with or at risk of developing serious emotional disturbances and
their families should receive services within the least restrictive and most normal
environment that is clinically appropriate.

4. The families and surroiate families of children and adolescents with or at risk of
developing serious emotional disturbances should be full partners in all aspects of the
planning and delivery of services.

5 Children and adolescents with or at risk of developing serious emotional disturbances and
their families should receive services that are inteiIated with both fInancial and
programmatic linkages between child-servingagencies including mechanisms for
planning, developing and coordinating services.

6. Children and adolescents with or at risk of developing serious emotional disturbances and
their families should be provided with case manaiement to ensure that multiple services
are delivered in a coordinated and therapeutic manner and to ensure that they can move
through the system of services in accordance with their changing strengths and needs.

7. Eart~ identification and intervention for children at risk of developing serious emotional

disturbances and their families should be promoted by the system of care in order to
enhance the likelihood of positive outcomes.

8. Adolescents with serious emotional disturbances and their families should be ensured
smooth transitions to the adult service s~stem as the adolescents reach maturity .

9. The~ of children and adolescents with or at risk of developing serious emotional
disturbances and their families should be protected, and effective advocac~ efforts for
this population should be promoted.

10. Children and adolescents with or at risk of developing serious emotional disturbances and
their families should receive services without reiard to race. reliiion. national oriiin.
sex. gh~sical disabili~ .sexual orientation. and other characteristics and greferences and
these services should be sensitive and resgonsive to cultural differences and sgecial

~.

r
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Forms Related to Continuity of Care
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OMH 234112/94,

COM~L TH OF VIRGINIA
OEPAATMENT Of MENTAL HEALTH. MENTAL RETARDATION A.ND SUBSTA.NCE A.8USE SERViCES

WARRANT

Sections 37.1-78.37.1-126. '6.'.2.6 Code of Virgi~a

Facility

Virgi~ 19 -
COMMONWEAL TH OF VIRGINIA

C~tyICity of to wit:

To Sheriff/Police Department of
City Of Co...'ty of

~. Reg. No.
SSNName of Patient/Aelidlnt

fomlefty confined in the

VirgiM, d"td escape from sled facility on
.

1 9 -or was released on temporary pass or

convalescent leave and said pass Of convalescent leave was revoked by the DW'8CtOf on 19
-

These are. therefore. in the name of the Commonwealth of VirgirVa. to command you forthwith to apprehend the

body of the said arMS deliver ~m"..' into the custody of
Name of Patient/Resident

It ~ned:

Phy sician

Signed:

OirectOt or Designee
PA T1ENT/RESI DENT DESCRIPT1ON:

~. Sex -Age/008 Height Weight _Hair Eyes-

Spec~ physical featIXes'.'dentifying Marb:

D.t8, rlfN, P\8ce Ust Seen:

~ Wt Seen w8alV18:

Special Beh8YioIsM8k FICtOtS (d'8Ct if krM)wnt:

~ Homicidat -V"" Ic.. -Dangerous Medicaj Complications:

AssiStive Dev1ces, i.e., eye glasses, ~ lid, ca'.., etC.

Ust Known AdO'e8I : Present L~tion:

Tel ,

State ~ Notified: Does Patient Speak EnQlish 1

Wanant No: Ves- No

wwrn CaIed k\ ..t: To: ~ Up At: ~
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~EADMISSIO. SCIEEMIMG F~

rhe Pre~ission Screening Form is to be complettd by qu.lifitd prof-ss;0n8ls desitn8ttd by the Community Servjces Bo.rd for

individu811 ~o n.ve been found to ~et crit-ri. for voluntary or involuntary ~ission to. state psychiatric ~ospital. Pltasl

rtfer to th. Guid8lines for Mental Health .nd Subat8nC. Abu8. Pre~ission Scr~i", 8nd Oiscn.rJ8 Planni",. Also itrach t~1

G.riltric Pr.screening Supplement or the Child and Youth PrtSCreenin9 Supplement when indicated.

1. Persawt Dat.

~~
Age DOl

Address

Sex Marital Status

Str"t City or C~ty Stat. Zip-

Phone ( ---) R.lationship to Cli.nt

Cas. "8Ng~t CSI
P-AIS CASEMGT CSI Code [J [J [J [J

Clse ~an8g.-.nt CSI ContlCt

=

II. Clinical Aases888nt: Identify ~.yiors or symptoms indic.ting ment.l i Ilnesl and elaborate in the sp8ce provided

---p8ra~i. ---grandiose ---bizarre ~ayior ---sl-.p disturb8nce ---suicid.1 ideation
---delusions poor self c.re loose aslociations withdrlWn flight of ideas
---disoriented ~ hallucin8tiona : : impaired judgement: : depressed : : pressured speech

.agitated .impeired impulse control. .appetite disturbance. .anxiety. .homicid81 ideation

Precipitating events Ind/or stressor.

Drugs or controlled substances wh i ch are abused by the c I i ent and patter" of abuse
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DOCU88ntatian of 188d for Voluntary MO8pitalizatian: Cheek Ippropr;,te criteria for vol~tlry Qr .~volurtlry

Mospitalization and describe specif;c behaviors .nic" document t"is conclusion in the space prov';~.

A By reason of ~t.l illness or substlnce .buse, the client is dangerous to sel' or :tMers

B By reason of ~t.l illness or substance lbuse. the client is ~able to care for self {i .e.. ~Ible or

refuses to acctpt interventions which would meet minimu8 needs for food, clotM;ng, shelter)

C By reason of ~t.l illness. the client is suffering or is likely to suffer SYbstInti,l deteriorat;~n

in ability to function if not treat~ immed;,tely
O ' The Community Services Board is unable to provide treat~t, continuous supervision, monitoring. or

protection in a community.bas~ treat modality

RE~~ATI~S

B

C

The client is in need of ~ospitalization and is eit~er unwilli", to acctpt voluntary iMpatitnt treltment

or is inclp&ble of m.kint In informed decision regardl", such treatment

T~e client is in need of ~ospitalization Ind is ~illi", to ICCtpt voluntary inpatient treatment and is

capable of m.kl", In informed decision regarding such treatment

The client does not meet cr;ttria for ~ospitllization Ind/or commitment and ~ill be encoura9~ to

participate in comMUnity.blIed services. Services to be offered would include:

IV.

-Yes -NO -UnknoW\

loclti~

L.,.l Oat.

Are there cri.inal charge. pendf", against individual?

Nature of charges.

Oate of he.ri", if knoMn.

[I individual servi", a sentence? ---Ye.

Subject to a court order? ---Yes ---No

N~ of c~i tt.. or guardi 8" if knoMn

No Unk~

N..

v. O..r.'t or Prwi«a Tru~t Mistory

Identify current service providers (i.e. CSI, CSI contractual agency, private provider, etc.) and servic~ and/or
treatment being provided:

Service Provider Services/Treatment Prov;~

, .
2.

3.

Oiagnosis (OSM III) if known o~ pfovisi0n81 diagnosis

Ax i si ~ ~L

Current prescribed medications (include dosage, schedule. etc.)
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(nown allergies or adverse side-effects to medications

HIS client complied with recommended treltment plans?

If no, describe nature of non-complilnce

1es NO

Previous iMPItient treatment (facilities, length of hospitalization)

YI. Tre.t8ent 8nd Disdh.rg8 Pl8nninl

Individu8ls who can assist in treatment and discharge planning (i .e. family, case manager, therapist, family physician,

etc.) .

Phone ,~- Rel.tionship to Client

3,

Inpatient tre8tment recommend8tions and goals

Anticipat8d length of hospitllizltion

Current living sitUltion Rec~-~ living sitUltion on dischlrg.

Services to be considered in planning for di~charge

medi cat ion manageNnt

psychosocial/day treatm.nt
case manag_nt

psychotherapy (individual, family, ~roup)
substance abuse services

mental retardation services
housing/residential services
financial support/entitlements

Other:

adult or child protf<tive services

medical/dental/nutritional services

leg.l assistance/advocacy

transportation

vocational/educational training

efff'loyment services

recreational/social opportunities

nursing home care

~

Identify persons who provided information for this assessment and their relationship to the client

Client's prim8ry therapist or case manager:

Signature at Prescreener Prescreening Agency or Board

DatePr."t Name Here

-.-
Signature of Physician (if a physician is available and the clIent

is under 21 and Medicaid eligIble)

Facility or Agency/Board
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n.,.eOy aytno'.ize

Signature of Cl ient or his/her Guardian " Oatt

Si 9nature of Wi tness Date

C~eck t~e followi~g if applicable

.T~e client or authorized representative refuses to 9ive consent for t~e exchange of information descrIbed above

T~e client is unable to 9ive inform.d consent for the exchange of information described above.

The judge will be requested to order the exchange of information described above.

The client or authorized representative has been inform.d that information can be exchanged under cour~ or~er

-.or Section 37.1-98.2

~
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OMM FOI'm 'ooe.e 1'1'7
~~ by ~ A~ a..8&

COMMONWEALTH OF VIRGINIA

DEPARTMENT OF MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES

APPLICATION FOR VOLUNTARY ADMISSION
TO A STATE HOSPITAL OR OTHER FACIUTY IN VIRGINIA

PURSUANT TO SECTION 37.1-67.2, CODE OF VIRGINIA (1950), as AMENDED

TO: The Director
~ name 01 HOIptaI ~ ~ F 8CiiIYt

hereby apply for admission as a~
(Nameof~

voluntary patient for care and treaunent as
(k"IdiCd whid*- is ~cabie. ~ ..M.'..' R8t8rd8d. AJcottQic 0" 0r\Jg Add~

and I agree to hospitalization and treatment in ~ aforementioned facility for 72 hours. unless sooner discharged by the
director. Fu~ermore. I agr" to give the facility 48 hours notice of my desire to leave and to remain in the facility during this

notice period unless sooner discharged by the director.

Signed
P8u.1t

Co-Signed
P8rM « GU8Iai8n. if P8u.It it .minor

The applicant appeared before me this -' day of. '9
and. as reQuired by law. has agreed to accept voluntary admission and treatment at the aforementioned facility under the

above terms and conditions.

~ ~ 5P8Ci8J JuStIC8

(Type or Print) Name

T"rtle

Address

PATIENTS ADMISSION INFORMATION

DATE ADDRESS
Str-. A~ No.

.ZiP COdePoSt Office State

Race

-
City or COYnly

Bir1h Oate Sex

I. the Director or authorized admitting physician. certify that the provisions regarding the rights of a voluntary patient have been
explained and the above named applicant is aecepted as a voluntary patient

Signed
OlreclOf Of Admlnlng Pny$jclan

Date Admitted '9- Hour a.m./p.m.

Register Number
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OMM ,~(~ 11.1}AwO¥ed ~ tr4 Anomey c..".,.,

Cfoo,., ;~ ~ v..-

DePARTMeNT OF MENTAL HEALTH, MeNTAL RETARDATION AND
SUBSTANCE ABUSE SERVICES

PROCEEDINGS FOR CERTIFICAT1~ FOR INVOLUNTARY
ADMISSI~ TO A PUBLIC or PRNATE UCENSED

MENTAL HEALTH FACIUTY

PURSUANT TO §f 31. , -61. , U'1rougn 31' -673. Code of VirgInia (1950). as amended

City
County of

To wIt

PE~

General OI~ Court CIty
To h Judge OC' 5P8CI8I JusOC8 of ". JUYenI18 and Co ~ ReI8ba'II ~ Court of ". CQ,Inty

Qf

In .."81* ~ G.-I ~ ~ ~- -"s.-- -

~ Oa. SexSoc. S«utity No. Permanent Addr-. SI & ~ ~ ~ ..

(.4'( ~ ~ c»c8 s.. .--Zoo ~ .

legIt F-.d8.r- of CountyCity

.~.Iteg8d~b8 ~-c-~ ~..AIC~~~

whO IS now In b care ~ '-- ~ ~-.;;

The ~ ~ alleges ht 1t'I8 100-.. ~ II mefI'*ly III and in need of r'OIpitMU~ In su~ oI1t'I8 all89aoon. h

~~--. --~.. h ~lowlng factS;

O P~lng 8Y81U800f1 na b.-I made and tne repot1 rec')mmendlng tIOSPftaIizaOOf1IS anacl'lec1

w: ~.. your peD~-. prays ht N saId

aslist8nce prOYIded by law.

be ~ .nd ~ SUCh

0-. 19- SIGPEO

Rej8Io8 .~ P8I'IOn Addrea

Pt'Ion8 nl8ftf# If public omc.. gIve ~

The ~ oV j*ki.-r¥. being 016'1 IWQ'n. -~-'=-;::-:~ end ~ d'Iat h st ,ts I8t ~ .,.,. ue and ~ ~ ~ rX hIS
k,- ~ ~ ~

~andswom~~".~tlil .18_-day of

J-IO98. SD8C* ~ ~ ~ ~

Pt'Ion8 NumOerPnnt Name

Con-n.~-, ~ ~ .19- rIle

., 37.1.1 (12) -Leg8I :-~ -;.- ~ VItVitIi8 ~ Illy ~ wfIO ...bona b ,..,t ~ h Com~...' ~ IJkVi"i8.

PAINT ~ TYPE ALL. INFORMATIOO EXCEPT WHERE SIGNATURES ARE REQUIReD.

PRe~ AND SEND TO THE STAT! HOSPfTAL OR OTHER FACIUTY TO WHICH PATIENT IS ADMITTeD.
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4.1992 16 13410F",)PI
p. :

,.. , ..-
Part , of 3

DISCHAROI PLAN AND REFERRAL SUMMARY
(To be Compl.ttd .t Time of Dllchlrglt

-In8uren Ai .HO8pltAdmitting CSB ce, y~ Benefltl -.1 No.

OJICh.rge csa -

-

Ag.

Patl.nt'1 Full Nlme
SSN
Oate of Adml..lon
Oate of OlIChIrgt
N.m. .nd Addr8.. of Corr..pondent

Phone -

~

r Patl8nt'a DiIChlrg. Addreaa

Phone -
Type of Placement/FaclIItv ~

Reald.ntlll Placement Code (Aef.r to AAS Realdentl.' Placem.nt Cod88)

~

A.ferral to CSB Mental Health ServlC8.? Yet No If No, Why1

Phone
Oate end Time of Appointment ~ Appointment With (Nlme of CMHC PerlOnnel)

Appointment Confirmed by (N.me of Holpltal Pertonnelt -Dlte
Other Sch.duled Aeferrlla (Include Agency, Date, Time, N.me of PerlOnnel)

---

Other Recommendltlonl/'nformltlon

--~- -
SIGned Authorlzltlon(l) to Relel18 Information: _Ye. ~No

~

Ollchlrge DIignolll:

Condition:

AxI.1
AxI.11
Axl. III -
Axl. IV -
Axl. V .R,coylr8d ..Not Recoyered, Improyed

Unlmproyed -N~t Ment.llv III
Medication .t Ol.charg. (Tvpe. 8nd RI9Im.n) ,

Supply GIven: -08Y8 Ph.rmecy C.rd Milled (Oat.)
SpecIal In8truction I Other A8cOmmend.tlon81Inform.tion

Date-

M.D. Signature
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19.14.1992 161~.. p
F R ,)1"'

pin 2 of S

(P.Qt ,)
COMMUNITY 8ERV1C1 AND SUPPORT NEEDS

(To Be Completed It TIm. of DItct\ItoI)
/

HOIPlt8' No.

OiICh.rge CSB
P8tl.nt'1 Full N8m.
D8t. of Dllcherge
N.me end Addrall of CSB Cat. M.n.ger

Phone

~

In the d8ajgneted Ipecea In the columnl below, plee.. Indicate tho.. community ..rvlcel end .UpportlJ
which ere (I) need Id by the patient upon dIIChlr;., end (b) evll,abl. to the petlent In th. community"
If need8d. AI80 indlcat8 (c) whether the pItJ.nt et dllChIrg. Ii willIng to u.. th. ..rvlcel needed end
(d) whether the patient. If willing, 11.0 hal the mien. and/or capability to .Cce18 and utlllz. th. ..rvlce.
ne8ded. L88tly, Indlclte (.) If. referr.1 or Ippllc.tlon h.8 be.n Inltl.tld for the ..rvICI needed.

Plea.. enter M'M If yet and .2.. If no, In the corr.lpondlng IPaC88 ..appropriat..

Servlc.. Patient Need8 at DIICharoe ,

(1) (b. (0) (d. I..
Wllllna Clplble ".."tel

Need8 Avel..b'- To U.. Of UtI"' tnltflt8d

~

--

~~

~

---
~

~~~~~~

-

~~~

'-

~~

-

----

~

CSB Core S.rvlce.

Emerg.nQy/Crt8i. Interv.ntlon
Inp.tlent Mentll Heelth Care
Outpettent ServlC88

Coun..llng/P8Ychoth.r.py
C8.. M.n.gem.nt
Medlc.tlon

Day Support ServlC88
D.y Tre8tment/p.rtl.1 Ho.p.
P8Ycho.ocfel Rehlbllltltlon
Other:

Ae.ld.nt.1 Servlc..
Typ.: -

Other C8B S.rvlc..
Ment.1 Aet.rd.tfon Service.
Sub8t.nce Abu.. Service.

Non-CS8 S8fVlcel

FlnInclll/Soc. 8ervlC88 Entltfementl
SSI/SSD'
Auxllllry Qr.nt
Food StImPI
M~lc.ld/Medlc.re
Other:

M~ICII
Oental
Oth.f' R.8fd.nt'.1

Type: -
VocItion.I/EduCItlon

Type: --
N utrttlonll

TVp.: ~ ~
Tr8n.port.tlon
Legll/Advoc.cy

- .

~~
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P. .
\I-V

Part 2 of 3

(Plg.2)

COMMUNITY SERVICE AND SUPPORT NEEDS (Contlnutd)

Pltl.nf8 Full Nlm. Holpltll No.

D!8ChIrg! PIe"= In th. IpeCI below, de.cribe th. community ..rvlc. Ind 8upport plen8 which hive bee",
inltleted Ind/or compllted to meet the petient'. Idlntlffed need. I. 8hown on Pert 2, Plge 1. Indlcltl
re8pOn81ble provlderl, datel, etc., for ell pllnned ..rvfcel Ind 8UppOrtl, end Itetul of pie". In proce.s.
O.8crlbe plena/ttrltegl.. where epproprletl to facilitete ..rvlce delivery to petient. where patllnt I.
unwilling or unebl. to acC881 18rvlcel.

O.te--
SlgnIture/Authortzation for FacilIty

Oete--
SlgnIture/Authorlzatlon for CSB

~

f, the under8igned. hive reviewed .nd u,nd.ratand the arrlngementa and recommendations d"crlbed
In Parts 1 and 2 of this document. , al.o understand that thl. document will b. tranlmitted to the CSB
serving the locality to which I am being discharged.

Dat.
Signatur8/AuthorlzItlon of P.tl8nt
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Patient Self-Determination Act:

Departmental Instruction No.120
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0< '~c. ~ '.VIS ~~ O ~CsN

CC...a,4lsSIO~e~
\4.I\.I..G ACC'Cess

PO 901 ,.~:"

CIC~MO~O ...232'.
"e\. ~, .ee.~92.

TO: Hospital and Training Center Directors
Commissioner's Staff
Assistant COmmiSSiOne ~ ,' Staff

.. Ph D }I:.K1.ng E. Dav1.s, ..

Commissioner

FROM:

Departmental Instruction No.120
PATIENT SELF-DETERMINATIOM ACT

5UBJECr:

November 18, 1991DATE:

Attached is the final version of Departmental Instruction No.
120, PATIENT SBLP-DBTBRMIMATION ACT for implementation December 1,
1991. This incorporate. your comments and recommendations and has
been reviewed by the office of the Attorney General.

This instruction provides quidance for implementation of the
requirements of the oanibus Reconciliation Act of 1990 (OBRA '90)
to ensure that patients or resid.n~s of our facilities are informed
of their riqhts under state law to make health care decisions,
includinq the riqht to accept or retuse treatment and the riqht to
execute a livinq will or durable nealth care power of attorney.

The office of the 'Attorney Ceneral is available to provide
interpretation and qui dance tor tnls departmental instruction.

KED/RG/y.

Attachment

Jane Hickey
Julie Stanley
Aubrey Luca.
Sandra Blacker

cc:
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DEPARTMENTALINSTRUCTtON NO.120

SUBJECT: PATIENT SELF-DETERMINATION ACT

, PurDOSe:
To comply with the requirements of the Omnibus Reconciliation Act of 1990
(OBRA '90) to ensure that patients or residents of facilities are informed of their
rights under state law to make health care decisions. including the right to
accept or refuse treatment and the right to execute a living will or durable
health care power of attorney.

2 Background:
The Patient Self-Determination Act, incorporated into the Omnibus Reconcilia-
tion Act of 1990, addresses the concern of many people that their wishes
regarding medical treatment and health care decisions, especially at the end of
their life, be followed. OBRA '90 encourages communication among patients,
families, physicians, and professional care givers on the issues of -advance
directives- and requires that all adult individuals receive written information
about their rights under state law to make health care decisions, including the
right to accept or refuse treatment and the right to execute a living will or
durable health care power of attorney.

3. Policy:

A All adult patients or residents will receive written information about their
right to accept or refuse treatment as contained in the Rules and
Reaulations to Assure the Riahts of Residents at facilities operated by
the Department (the Human Rights Regulations), as well as their right to
execute I living will under the Natural Death Act of Virginia and a
durable health care power of attorney under the Code of Virginia, §
37.1 -134.4.

B. This information will be provided to all adults upon admission or as soon
la clInically appropriate. If the patient or resident is incapacitated or is
otherwise unable to receive the information, the facility will document
this fact in the medical record. Should the patient or resident become
no longer incapacitated, such information will be provided to the patient
or resident at that time. Information concerning living wills and durable
health care powers of attorney will be provided to an incapacitated
patient's or resident's authorized representative when they are appointed
and in the same manner as the authorized representative is advised of
rights provided under the Human Rights Regulations.
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Departmental Instruction No.120
PA TI ENT SELF-DETERMINA TION ACT

December 1, '991

c. Each adult patient or resident will be asked whether he or she has
executed a living will and/or durable health care power of attorney. The
patient's or resident's response will be documented in the medical
record. If the patient or resident is unable to communicate whether such
a document has been executed, that fact will be recorded in the medical
record. This information may be obtained through the routine medical
or social history prepared during the admission process.

D. No patient or resident shall be discriminated against based on whether
he or she has executed a living will or durable health care power of

attorney.

E. Each facility director will ensure that the provisions of any duly executed
living will or durable health care power of attorney is followed. Should
any Questions arise concerning the validity or provisions of any such
document, the facility shall consult with the Office of the Attorney
General.

F Each facility director shall provide for education of staff and the
community .

AuthoritY and References:4.

A. Omnibus Reconciliation Act of 1990, Sections 4206 and 4751

777. Cod. of Vlrgini., t 31. '.8... ,B.

77Je Code of Vlrglni., t 31. 1.134.4c.

D. me Code of Vlrgini., t 5... 1.2981 ~t sea. Nstur.' De.th Act of Virginia

E. Rules and Regulations to Assur. the Riahts of Resident! of Facilities

ODerated by the OeD8rtme"t

F, DMAS Regulations on Adv.nc. Olrectives
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Departmental Instruction No. '20
PATIENT SElF-OETERMINATION ACT
December 1, 1991

G. -Your Right to Decide, -a pamphlet prepared by the Virginia HoSpital
...

AssocIatIOn

H. Vlrglni.'. Living W111 D.claratlon, Virginia Department for the Aging, May
1 991 -attached

5 Definitions:

A. "Durable health care power of attorney" is an advance directive or health
care proxy given by one individual to another that grants the named
individual the right to make treatment decisions for the person when
they are not capable of making their own decisions.

B. ~Incapable of making an informed decision. means unable to understand
the nature, extent or probable consequences of a proposed treatment,
or unable to make a rational evaluation of the risks and benefits of
alternatives to that treatment.

c. ~ A Living Will- iS a document that directs the care for a person who is

in a terminal condition and who is unable to make their own decisions.

6. Procedures:

A. Each facility director shall ...u,. that each patient or resident is provided
with written information .bout their right to accept 0' refuse treatment
as p'ovided in the Rule. and Reaulations to Assure the Riaht! of

Residents.

B. Each facility director shall allure that all adult patients or residents are
provided with written informatIon concerning their rights to execute a
living will under the Natural Oeath Act of Virginia and a durable health
care power of attorney under t"'e Code of Virginia. t 37.1-134.4. upon
admission or as soon as clInIcally appropriate. This may be accom-
plished by providing the patIent or resident with the pamphlet .Your
Right to Oecide. .
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Departmental Instruction No. '20
PATIENT SELF.DETERMINATION ACT

December 1, 1991

c. If the patient or resident is not capable of receiving such information, the
information will be provided to the patient's or resident's ~uthorized
representative in the same manner as is provided in the Human Rights
Regulations for advising families and authorized representatives of their
rights under the Code of Virginia. t 37. , -84. , and the Regulations.

D. All adult patients or residents will be asked whether they have executed
a living will or a durable health care power of attorney during the
admission process or as soon as clinically appropriate. If the patient or
resident is unable to respond. that fact will be documented in the
medical record.

E. If the patient or resident has a living will or a durable health care power
of attorney. the patient's or resident's response will be documented in
the patient's or resident's record. The facility will request to see the
living will and/or power of attorney, make photocopies. and return the
original to the patient or resident or the authorized representative. If the
living will or durable power of attorney is not available upon request, the
facility will ask that the documents be sent to the facility or will make a
reasonable effort to obtain a copy of the documents on the patient's or
resident's behalf. Once received, copies of documents will be placed in
the patient's or resident's medical record.

F If patient or resident indicated that he or she would like to execute a liv-
ing will or power of attorney, and the treatment team determines that
the patient or resident is capable of making such a decision, the patient
or resident will be referred to the advocate for additional information and
assistance. The advocate may provide the patient or resident with the
attached living will as provided in the Code of Virginia. , 54.1-2984 and
Ulilt the patient or resident in executing the document. If the patient
or r..ident would like to alter the suggested form or execute a durable
health care power of attorney, the advocate should refer the patient or
resident to a private attorney or legal aid society. (Note: Under Virginia
law, only a competent adult may executl a living will or power of
attorney.) If the facility director is the authorized rlpresentative, the
facility director may not make any decisions authorizing termination of
life prolonging measures under these circumstances without consultation
with the Attorney General's Offici.
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Departmental Instruction No. '20
PATIENT SElF-OETERMINA TION ACT
December 1, 1991

G. If a conflict or disagreement develop. between the patient ot resident
and family members, or if question. aris. concerning the validity or any
provisions of any document, the facility should consult the Office of the
Anorney General concerning further step. that should be taken.

H. When a patient or resident trlnsfers within the Oepartment's system or
to other public or private facilities, a copy of th. living will and/or durable
health care power of attorney shall accompany the patient or resident.

J.

The facility director shall assure that information regarding living wills
and durable heaith care powers of attorney shall be provided to patients
or residents admitted prior to December 1, 1991 or to their authorized
representatives.

-
Each facility will develop policies and procedures to ensure implementa-
tion of the Oepartmental instruction, including development of staff and
community education programs.

7 I nterDretation :

Interpretation and guidance for this Oepartmentallnstruction are available from
the attic. of the Attorney General.

~

EFFECTIVE DATE: December' , , 99'
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VIRGINIA'S LIVING WILL DECLARA TION

dOlyof yDeclaration made this.

willfully and volunto1rily make kno~n m~

desire and do hereby declare:

CHOOSEONLYONEOFTHENEXTT'\NOPARAGRAPHSANOCROSSTHROUa."iTHEOTHER

If at an.\. ~Ifne I ShoU'd ha\.e a termina' co"dirio" and I afn COmar(}.\'e. inCOf"ptrtfIr ()r ()rlrt"'\i \,.

menta".\' or ph.vsica".v incapab't of ,.ommunicutio". I dt'si~nate I i"strt per\,°" .S name ht'rt )

--rn Ina/.;t' a dtci\'i()n (}fr m.\. htha'f".\" rn \\htrht'r lirt'."'.I'.

'o,rgin,~ procedt'rt's sha" ht \\irJrhe/d or ~.ilhdr,,~\.fr. In rht' t'\.t'111 rhal m.\. dt\'i,~free dt".i"t'\" rhur \1/(1,

proctdures sJrol,l,i be ~\irhhe'd or ~,.irhdra~~n. / ~~ish r,J he permilted 10 die naturall.\" \I"Jr (}iII\" rht' "".

fninistral;on (1 "rtdical;On or the perform,lnCe nf ,m\" }"t'dical procedttre deemed freCt'\'~a,:,. r() rr('\ 1,1,

fne ~.ilh comj()rr ('lrt or I() (.l'lt\.ialt' pain. ( OPTIO;V .I \,"t',.ijic(.l'l.\" d;rt'(.t rhat rhe J()ll()~\.i"g p'.()(t'.

dures or IreatmenlS be provided 10 me:- ~ -~- ~

---
OR

If at an.\' time I should ha\'e a terminal cmlditiml \\here the £lpplication of lift'-prolonging pr()('t'.

durt's ~\'ould sen'e onl,\' to artificiall.\' prolon,~ the d\ill~ rr(}ce\'s. I direct that such procedltre.\' bt' \\.ith.

held or \\.ithdra)\.n. and thaI I be permittt'd to die Il£ltttrall.\" ~\.,th onl.\' tht' administration of Inedicut;t)11

or the prformanct' of any mt'dical proct'durt' deemed Ilecessar;.' to providt' mt' \\'ith comfort care (}r rl)

alleviate paln. ( OPTION. I specificaLL.\' dirt'ct that rhe follo\\'ing procedurt's or trt'atments he rr()\(Jt'J

ro me: c --~ ~~ -'-'--- -~

In the absence of my ability to give direction, r~garding the use of such life-prolonglng

procedures. it is my intention that this declar3tion ,\hall be honored by my family and physician J,

the final expression of my legal right to refuse m(dical or surgical tre3tment and accept the con,c.'

quences of such refusal.
I understand the full imp>n of this declarOltIun and I am emotionally and mentally com~.

tent to make this declaration.

( Sign~J I

The declarant is known to me and I belic:\c: hlln IJr her to be of sound mind.

Wllnl:'\~Witness

P'.~par~ cop"S as follows fch,ckl:

Faml/'
~/1{)'"'.vf cop,\"

Origlno1 cop~.
PJr.ysi('iall 1 Cup\"

For .-IAf-- M ii..., WIlb C'.u ,.. Vi'llA~ ')P~.' r.., ",. ~,'A, 'oUf'" '.'..551~ I ITDDI

Cc'Une'~ of tlv ""lln,i De;l~nwnl for tlv ~I'nl
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DEPARTMENT OF

Mental Health. Mental Retardation and Substance Abuse Services
TIMOTHY A KELLY Ph D

COMMISSIONER

p o BOX 1797

RICHMOND VA 23214

(804) 786.3921

(804) 371.8977 VOICE/TOO

MEM O RAND UM

TO: CSB Executive Directors

FROM:

SUBJECT : Departmental Instruction 131 ,

Medical Screening of Individuals Referred for Admission to
DMHMRSAS Hospitals and Training Centen

DATE: November 7, 1996

Attached, for your information, is a new Departmental Instruction, No.131, Medical
Screening of IndividuaLs Referred for Admission to DMHMRSAS Hospitals and Training
Centers which becomes effective November 15, 1996. This Instruction was developed to
comply with recommendations of the Joint Legislative Audit and Review Commission that the

Department establish a statewide JX')licy and procedures that define the circumstances under
which a medical screening is required and the medical screening procedures that must be used.

This Instruction was jointly developed by the DMHMRSAS Office of Mental Health
and Substance Abuse Services and the Office of Medical Affairs with considerable input from
the Office of Mental Retardation Services and DMHMRSAS hospital and training center
Medical Directors. It has undergone two field reviews, both of which included community
services boards, and two reviews by the Office of the Attorney General.

Departmental Instructions are DMHMRSAS internal operating policies and procedures
and compliance with Instructions is mandatory for Departmental staff. This Instruction differs
from other Departmental Instructions in that it is written to define required procedures for

facility staff and it also is intended to provide guidance to community services board pre-
screeners.
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Memorandum

Departmental Instruction No.131

page 2

Every effort was made to address the issues and concerns of both facility and
community persoMel responsible for screening individuals who seek admissioll to

DMHMRSAS hospitals and training centers. Clearly, there are many issues, such as the lack
of health care resources for uninsured persons, that this Instruction cannot address. Our
objective in writing this Instruction was to clarify , to the extent IX>ssible, the roles,
responsibilities, and procedures related to medical screening to ensure the safety and well
being of those individuals presenting for admission to state hospitals and training centers.

If you have any questions about this Instruction, please contact Harold Carmel, M.D.,
Director of the Office of Medical Affairs.

Attachment

Jane D. Hickey
I ames Bumpas
Harold Carmel, M.D.
KarenMann
Charline Davidson

cc:

J-173



Departmental Instruction No.131

Medical Screening or IndividuaLs Reren-ed for Admission
to D~AS HospitaLs and Training Centers

Background131 -1

0 Persons with serious psychiatric disease and/or severe mental retardation often have

coexisting non-psychiatric medical/surgical disorders that:

a complicate the symptomatic presentation of the individual,

a represent severe disease requiring urgent treatment, or

a account for the symptoms leading to the referral for admission to a state-

operated hospital or training center .

0 DMHMRSAS hospitals and training centers vary in the on-site medical/surgical
resources available. CSBs IX>ssess varying capacities to obtain a local emergency
medical evaluation.

0 G<XM1 medical practice calls for the screening and IX>ssible assessment of an individual
to identify whether any such non-psychiatric medical/surgical disorders exist before a
deA::ision is made regarding admission of an individual to a state-operated hospital or
trainin 9 cen ter .

0 CSB pre-screeners are not physicians and are not equipped by training, experience, or

license to make medical judgements or treatment decisions.

0 In 1995, the Joint Legislative Audit and Review Commission, in its report YReview of
the Involuntary Commitment prtx:ess,. recommended that the DMHMRSAS define the
circumstances under which a medical screening is required and the medical screening
procedures that must be used.

131 -2 Purpose

It is the purJX>se of this Instruction to define the process by which a CSB seeking to admit an
individual to a DMHMRSAS hospital or training center and the hospital or training center to
which admission is being sought collaborate to ensure that consideration of the safety and well-

being of the individual is the foundation for ail admission decisions.

Conn.nued on MX1 page
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131 -3 Definitions

The following definitions shall apply to this Instruction:

Medical

~~..

A medical assessment is an ~ment of an individual's non-psychiatric

medical/surgical condition that is performed by a licensed physician.

Medical

SCI"eeDiDI

The collection of information about the non-psychiatric medical/ surgical
condition of an individual to determine whether there is a need for a medical
assessment before a decision is made regarding admission to a DMHMRSAS
hospital or training center .

The Comprehensive Omnibus Budget Reconciliation Act (COBRA) of 1986 (as
revised) and the Emergency Medical Treatment and Active Labor Act
(EMTALA) establish requirements governing the transfer of patients from
hospitals that have emergency deIMrtments and are certified for Medicaid or
Medicare reimbursement.

COBRA/
EMTALA

Pbysid88

desilDee

The physician to whom the Medical Director has delegated the authority to

admit patients to psychiatric hospitals and training centers.

131 -4 Respo~ible Authority

DiV-. 01 The ASS(x:iate Commissioner for the Division of Community & Facility

communKy A Services is fesIX>I\sible for ensuring the compliance of state facilities with the
facility servm provisions of this Instruction.

Col11illued 011 MX1 page
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OtrICe of The Director of the DMHMRSAS Office of Medical Affairs is responsible for
Medical Atrain the interpretation and ongoing monitoring of the efficacy of this Instruction.

Medical

Diredor

The hospital or b'aining center Medical Director or designee is responsible
for collaborating with the CSB to ensure that an individual referred for
admission is promptly sc~ed and admitted. If the individual is not admitted,
the Medical ~r or physician design~ will advise the CSB prescreener on
other treatment alternatives.

131 -S Specific Guidance

0 DMHMRSAS hospitals or training centers should admit individuals with diseases or
disabilities that can be managed within the medical resources of the hospital or training
cen ter .

0 DMHMRSAS hospitals or training centers should not admit any individual whose non-
psychiabic medical/surgical condition exceeds the reasonable capacity of the hospital or
training center to provide needed medical tare.

0 Further, DMHMRSAS hospitals or training centers should not admit any individual
whose need for emergency treatrneilt in a medical/surgical hospital outweighs the need
for admission to a psychiatric hospital or training center .

0 The decision to admit an individual to a DMHMRSAS hospital or training center will
be based on ~ inclOOing:

O dIe individual's need for the services available at the hospital or training center;
O dIe individual's current status (medical/surgical, mental status, behavioral

disability);
O the expected clinical course;
0 the level of medical/surgical need; and
0 the capacity of the DMHMRSAS hospital or training center to meet that

medical/ surgical need .

continued on Mxt page
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131 -6 Procedures

The following procedures are to be used for Medical Screening of Individuals for Admission to

DMHMRSAS Hospitals and Training Centers:

CoUedjoa 01

iafonDatM»8

by CSB ...

sa-~~-;

O CSB pre-screeners should attempt to gather medical information about a

prospective admission to a DMHMRSAS hospital or training center from
readily available sources which IDA! ~Iude the individual and:

a family memben a a CSB or private therapist

a the CSB record a other care providers

O CSB pre-screeners should attempt to obtain information related to:
a known medical di5e2~~ or other disabilities;
a previous psychiatric and medical hospitalizations;

a medications;
a current use of alcohol and illicit drugs; and
a OOservable physical symptoms that may suggest a medical problem.

O If the information collected raises questions about the non-psychiatric
medical/surgical treatment needs of the individual for whom admission is
being sought, the pre-~ should arrange for an assessment of the
client's medical condition before pr{x:eeding with the admission.

O Hospital or training center personnel shall inquire about, and CSB pre-
scr=ters are expected to provide, medical information when an individual is
being considered for admission.

Reviewol

iDform.- by

fadlky

O The hospital or training center Medical Director or physician designee shall
review with CSB pre-~ the medical/surgical status of any individual
being C(X1sidered for admission when there is evidence of a medical

problem.

O After reviewing the medical infonnation with CSB pre-screeners, the

hospital or training center Medical Director or physician designee may
request a medical assessment of the individual being considered for
admission before the individual is transported to the facility .

conlinlled 011 IIexI page
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Advice OB

alternate

place meat

When admission to a DMHMRSAS hospital or training center is denied or

delayed due to a coexisting non-psychiatric medical/surgical disorder(s). the

Medical Director or designee may provide advice to CSB pre-screeners in

obtaining a proper assessment and placement of the individual in an appropriate

medical setting .

Medical Several types of forensic admissions referred to DMHMRSAS facilities pursuant
sa'eeDiDI 01 to the COOe of Virginia (1950) do not ~uifp; prtaclmi~~inn screening by the
fore~ ~- community services board. These admissions include persons:

a in jail, convicted and awaiting sentencing;
a incompetent to stand trial; and
a involuntarily committed following a finding of Not Guilty by Reason of

In sani ty .

When a forensic patient who d~ not require pre-screening is admitted, facility
admissions persoMel will collaborate with the referral source and/or involved
medical persoMel to coll~t the medical information and assess the non-
psychiatric medical/surgical condition of the forensic admission.

Transfers rro. When the referral source is a h~th care facility , the hospital or training center
a beakh care Medical Director or physician design~ shall make appropriate inquiries of the

facility referring facility, prior to approving admission. Inquiries may include:
a direct contact with the referring physician,

a review of specific clinical data, and
a other ~~~ments of current medical/surgical status.

Medically

iDappros-;.e

adm~

Wba1 an individual who would otherwise be considered inappropriate for

admission is admitted involunt2rily by a Judge or Special Justice to a

DMHMRSAS hospital, such admission shall be reviewed using the appropriate

hospital mechanism (e.g., utilization review committee). Facilities will

document all such cases of medically inappropriate admissions.

continued on Mxt page
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When there is a pattern of referrals and admissions of individuals who would
otherwise be considered inappropriate for admission, the matter will be referred
to the DMHMRSAS Office of Medical Affairs for consultation and further

action.

Medically

~

admiss~.

( c o nJiIuled)

131 -7 References

COBRA/EMTALA: 42 U.S.C. §1395 dd0

Code of Virginia 137 .1-65: Voluntary Admission; and § 37.
Admission and Treatment.

0 -67.3: Involuntary

COOe of Virginia II 19.2-169.6, 19.2-169.2, 19.2-182.3.0

a State MHMRSAS Board Policy lOl6(SYS)86-23: Policy Goal of the Commonwealth -

Development of a Comprehensive Community-Based System for Serving Mentally ill,

Mentally Retarded and Substance Abusing Citizens

Attachment

Effective Date: November 15, 1996
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MENT AL RET ARDA TION PROTOCOL
WESTERN ST ATE HOSPIT AL

CENTRAL VIRGINIA TRAINING CENTER
&

HPRI

The intent of the Mental Retardation (MR) Protocol is to assure that patients with Mental
Retardation receive the services that they need. The Protocol may indicate the need for inpatient
psychiatric hospitalization but it may also mean that the patient may require more extensive MR
services, which most psychiatric hospitals do not provide. The goal of this protocol is to secure
the best services for the patient, as well as to make the Mental Retardation and Mental Health
service providers team together to provide these services.

In order for an MR client to be admitted to our facility , both the MR Case Manager and

the MH Case Manager or Emergency Services must agree that the client requires hospitalization.

The client must come on a Temporary Detention Order (TDO) within forty eight (48) hours ofa
TDO being issued. A hearing is held to determine if the client meets criteria for commitment for
inpatient psychiatric care. The Case Manager or representative from the Community Services

Board (CSB) must attend this Hearing.

From time of admission until the time of Hearing, a team staffing on the Acute
Admissions ward is held to detemtine if the client requires hospitalization for mental illness. A
call for consultation is made with Central Virginia Training Center (CVTC) and the CSB. If it is
detemtined that the patient requires inpatient psychiatric services, the client must be committed
in order to receive these services. If it is detemtined by the treatment team that the patient does
not require inpatient treatment for mental illness, the CSB is expected to find appropriate
placement for the patient the day of the hearing or as soon as possible thereafter. The CSB is
given this infomtation as soon as the treatment team meets in order to facilitate placement. If no
placement is available and the patient meets the criteria for commitment, he/she will be
committed for a short period, as appropriate, so that adequate placement can be found.

If the patient is committed, a community/hospital Prescription Team meeting must be
held within ten working days to fonnulate and discuss an effective treatrnent1discharge plan. This
meeting will include everyone involved with the client. WSH staff, CSB Case Managers, CVTC
staff and other possible placement providers.

If CVTC is recommended and the patient is accepted for admission there, transfer will

occur immediately. A Judicial Certification hearing may be held at WSH prior to transfer to

CVTC or the patient may be admitted to CVTC as an emergency respite admission under (37.1-

65.2), as appropriate.
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THE MR/MI PROTOCOL SHALL INCLUDE A DIAGNOSTIC TEAM:

The Diagnostic Team is chaired by the MR Protocol Specialist and may include a

Clinical Social Worker, Psychologist, Psychiatrist, Program Manager, Team Leader, Mental
Health Worker and Nursing staff. This team will be available for consultation within the
community on issues pertinent to the Dually Diagnosed MR/MI population. Specifically, issues
dealing with Hospital admissions vs Training Center admissions. This team is also available for
behavioral treatment planning and consultation in order to keep a client maintained within the
community .This may also, and is preferred, in conjunction with CVTC staff. The MR
Specialist is also available for Prescription Team meetings with the CSB regions to discuss
clients that are not currently in need of inpatient services, but have behavioral and mental
deficits.

In addition, the protocol is to be used to help facilitate discharge for patients that are
ready to leave the hospital, but need more community involvement. The MR Specialist will
attend Treatment Team Meetings and Judicial Hearings when appropriate to help facilitate this
involvement and to be a representative for the facility in these proceedings.

THE PROTOCOL IN REVERSE:

.The Protocol is also used to assist CVTC with patients that need psychiatric inpatient
treatment. This occurs when a patient's mental illness is the primary factor stopping discharge to
the community. The patient is assessed and interviewed at CVTC. The information is taken back
to WSH and discussed with the Director of Admissions and the Medical Director. Once
admission is approved the patient will be committed to WSH and placed on Special
Hospitalization for CVTC. CVTC staff along with CSB staff will attend staffing as appropriate.
If possible, the client can be discharged to the community from WSH or will return to CVTC
once his or her psychiatric condition is stable.

Revised 10/15/95
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PROTOCOL FOR PROVIDING EMERGENCY PSYCHIATRIC HELP TO CITIZENS
WITH MENT AL RET ARDA TION

APPROVED BY THE NORTHERN VIRGINIA ASSOCIATION OF COMMUNITY
SERVICES BOARDS

December 15, 1995

Purpose of ProtocolI.

The purpose of this protocol is to establish procedures for helping citizens with a primary
diagnosis of mental retardation (referred to hereafter as consumers) who are a danger to
themselves or others' or are unable to care for themselves due to a mental illness.

II. Covered persons and circumstances

This protocol applies to consumer residents of Arlington, Fairfax, Prince William or Loudoun
Counties or the Cities of Alexandria, Fairfax, Falls Church, Manassas or Manassas Park who are
exhibiting symptoms consistent with mental illness.

III. Emergency screening

A. The emergency service of the community services board (referred to hereafter as
CSB) in the consumer's county or city shall be responsible for screening.
Consumers shall receive emergency psychiatric screening in the same manner as
all other citizens of the jurisdiction.

B, If the emergency service staff find that the consumer is a danger to himlherself or
others or is unable to care for him/herself due to a mental illness the emergency
service staff shall contact the mental retardation case manager or equivalent (e.g.,
on-call supervisor).

c. If the emergency service staff 4etennines that the consumer needs psychiatric
hospitalizatio~ has not been adjudicated incompetent and consents to
hospitalizatio~ the emergency service staff arranges for hospitalization. If the
consumer has been adjudicated incompetent and the consumer's guardian consents
to hospitalization. the emergency service staff arranges for hospitalization.

D. If the emergency service staff determines that the consumer needs psychiatric
hospitalization and does not consent. is not able to give consent or if the guardian
will not or cannot give consent; the consumer with mental retardation shall be
detained in accordance with the Code of the Commonwealth of Virginia.
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E. If the emergency service staff determines that consumer does not need psychiatric
hospitalization, the emergency service worker shall help the consumer and/or the
consumer's care giver to obtain medication, advice and follow-up
recommendations, as appropriate.

F If the consumer is not detained and the consumer, the care giver and/or. the mental
retardation case manager do not agree with the disposition proposed by
emergency service staff, the mental retardation case manager shall follow his/her

CSB's procedures for resolving differences in clinical judgements.

The supervisors or the mental retardation director shall attempt to resolve
the disagreement. If they are unable to do so, the disagreement shall be
referred to the heads of the agencies which employ the disagreeing parties.
If the consumer/guardian disagrees, the matter is appealed to the CSB
director.

2. There shall be resolution of the disagreement within 10 days of the initial
appeal. The consumer may remain in the hospital during the appeal

process.
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ADMISSION PROCEDURE FOR INDIVIDUALS WITH
MENT AL ILLNESS/MENTAL RET ARDA TION IN CRISIS

HPR III

PRESCREENING

When an individual is in crisis in the community, the Prescreening process will include a
consultation between the CSB mental health professional and the CSB mental retardation
professional to discuss needed services and local options. If this consultation cannot
occur, this will not preclude admission to Southwestern Virginia Mental Health Institute

(S WVMHI).

1

If community services are not available then the pre screening process would include a
consultation between Unit Director or designee from SWVMHI and the CSS prescreener
to discuss the individual's current symptoms/behavior, treatment recommendations, least
restrictive alternatives.

2.

3 The prescreener and the S WVMHI person taking the call will consult to determine
whether the patient needs MR Services. If so, then during normal business hours on the
next working day following the admission, SWVMHI and SWVTC or CVTC and a CSS
representative will confer and quickly resolve any questions as to which institution can
best meet the individual's needs.

Once the appropriate facility has been agreed upon, the receiving facility will notify the

prescreener of the referring CSB to finalize the admission.
4.

The Unit Director of Admissions or designee will meet with the individual's assigned
treatment team during the initial staffing of the individual in order to relate infonnation
provided through the consultation with the CSB staff. This will provide continuity of
care by addressing treatment recommendations, special needs of the individual, discharge
planning options, etc.

5

SWVMHI COMMITMENT HEARING / TREATMENT / DISCHARGE PLANNING

As soon as possible after admission to SWVMHI, the following parties will have a
representative involved in a telephone conference call:

1
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A)
B)
C)
D)

SWVMHI
Admitting CSS -MR Services
Admitting CSS -MI Services
SWVTC or CVTC if the individual requires MR facility services

2. The CSS prescreener or designee as approved by the CSS Mental Health Director will
attend and/or participate in the commitment hearing as SWVMHI in accordance with the
Client Service Mana~ement Guidelines, July 1988, Code of Virginia, 37.1 -67.3.

3 The admitting CSB will appoint a representative who is qualified to ensure adequate
representation of MH/MR issues and resources. This individual will attend and
participate in the individual's Comprehensive Evaluation and Treatment Planning
Conference which is held within 10 days of admission. This conference will focus on the
development of a discharge plan and treatment objectives.

MR FACILITY ADMISSIONS

As soon as possible after admission to SWVTC or CVTC, the following parties will have
a representative involved in a telephone conference call:

A)
B)
C)
D)

S WVTC or CVTC

Admitting CSB -MR Services

Admitting CSB -MI Services

SWVMHI if the individual requires MI facility services

2. If judicial certification is required, a CSB representative (for both MR & MI issues) will

attend and/ or participate in the judicial hearing in accordance with 37. 7 -65.1.

3 The admitting css will appoint a representative who is qualified to ensure adequate
representation of MH/MR issues and resources. This will attend regular treatment team

meetings.

RESOURCE ISSUES

1 In some cases the Institute and CSB working together may identify an appropriate
discharge/~ plan but cannot implement such a plan due to a lack of resources.
Assistance will be requested moving progressively upward through administrative levels
at both the Institute and the CSB. Once all local options have been exhausted, the CSB
and Institute will jointly request assistance from the Directors of the offices of Mental
Health, Mental Retardation, (DMHMRSAS).
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APPLICABILITY

This agreement will be in effect in the eight (8) CSBs served jointly by SWVMHI,
SWVTC, and CVTC in Health Planning Region III

(Nov 928)
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HPR IV CONSORTIUM

COMMUNITY EMERGENCY/CRISIS INTERVENTION FOR INDIVIDUALS
WITH MENT AL RET ARDA TION AND MENTAL ILLNESS

CENTRAL ST ATE HOSPIT AL
PETERSBURG,VIRGINIA

May 31,1996

Individuals Known to the CSBI.

A. CSB mental retardation and mental health directors will ensure that procedures
are in place to notify the CSB's emergency/crisis intervention staff when they
anticipate an individual with mental retardation may be at risk for crisis
intervention.

Procedures should include sharing relevant information about the
consumer, interventions that should be considered, medical information,
treating psychiatrist, and, in the event of a crisis, the mental retardation
professional(s) to be consulted in the case during regular and after office
hours, weekends, and holidays.

B CSB mental retardation and mental health directors will ensure that procedures
are in place for CSB's emergency/crisis intervention staff when a crisis occurs
without warning for an active CSB consumer who has mental retardation.

Procedures should include how to access relevant information about the
consumer, CSB options for individuals with mental retardation in crisis
situations and the mental retardation professional(s) to be consulted during
regular and after office hours, weekends, and holidays.

Individu UnkDoWD to the CSB

CSB mental retardation and mental health directors will ensure that procedures
are in place for CSB's emergency/crisis intervention staff when a crisis occurs for

a person with mental retardation (or who may be perceived as having mental

retardation) who is not an active CSB consumer .

A.

Procedures should include infonnation about CSB options for individuals

with mental retardation (or who may be perceived as having mental

retardation) in crisis situations and the mental retardation professional(s)
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to be consulted in crisis cases during regular and after office hours,
weekends and holidays.

PRACTICE EXPECT A TIONS

Individuals with mental retardation and mental illness who are in crisis are reported'to the
C S B ' s emergency / crisis intervention staff.

2 Following. whenever possible. ajoint face-to-face evaluation. the CSB.s crisis
intervention and mental retardation staff will determine whether or not the individual
meets the criteria for a TDO.

3, If, as a result of the face-to-face evaluation when a mental retardation professional is not
present, the individual does not meet the criteria for a mo and appears to be able to be
maintained in the community, the CSB's emergency/crisis intervention staff will notify
an appropriate mental retardation professional of the case. Each CSB will identify the
mental. retardation professional to be contacted in situations such as this. The CSB's
mental retardation staff will follow-up on the case as is appropriate.

4. If, as a result of the face-to-face evaluation, the individual does not meet the criteria for a
TOO, and appears to need emergency respite care or services unavailable in the
community , a CSB mental retardation professional will apply to Southside Virginia
Training Center (SVTC) for immediate respite care. SVTC staff will ensure that
procedures are in place to assure immediate access to emergency respite care in these
situations.

5 If, as a result ofa face-to-face evaluation, a roo is issued to a private hospital or to
Central State Hospital (CSH), the CSB crisis intervention staff, in cases where the
individual is known to the CSB, will notify the individual's primary case manager, or, for
individuals previously unknown to the CSB, an appropriate mental retardation
professional of the case as soon as possible. If feasible prior to the commitment hearing,
for the purpose of developing a recommendation for the least restrictive and most
therapeutic alternative, the individual's primary case manager or the CSB mental
retardation staff will also arrange an interdisciplinary consultation ( conference call), to
include CSB MR professional, CSB MH professional, CSH designee, SVTC designee,
and others as appropriate.

A list of all CSB, CSH, and SVTC designees and phone numbers will be
developed and shared with all relevant parties and updated at least
annually. Each CSB Crisis Coordinator and SVTC will provide
infonnation to CSH, which will assume responsibility for maintaining the

regional listing.
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6. To the extent possible, CSB mental health and mental retardation staff will be present at
the commitment hearing and present a unified recommendation for disposition.

7. The commitment hearing may result in at least four potential dispositions. These are:
home/community , SVTC crisis respite, involuntary commitment to a private hospital or
to CSH. Action subsequent to each of these dispositions will be as follows:

Home/Community -CSB mental retardation professional assumes case
management responsibility and follow-up, and accesses regional expertise
at CSH, SVTC, or within the CSB system.

a.

b. SVTC Crisis Respite -CSB mental retardation professional initiates
telephone conference call to SVTC, CSB MH professional and CSH (if
individual requires psychiatric support/treatment).

If judicial certification is required, CSB MR professional will attend
and/or participate in the judicial hearing in accordance with 37.1-65.1.
The CSB will assure that mental retardation staff attend regular SVTC
treatment team meetings.

Private Hospital -CSB MH and MR professionals jointly develop a plan
to ensure active treatment.

c.

d. CSH -CSH will assume responsibility for ensuring that within ten days
there will be an individual Comprehensive Evaluation and Treatment
Planning Conference. This conference will focus on the development of a
discharge plan, treatment objectives, optimum site for implementation
(CSH, SVTC, or community) and time frames to implement discharge or
transfer to SVTC as indicated. Conference to include CSB, MH, ~ and
SVTC designees, and CSH treatment team members. Individuals with
mental retardation shall be transferred to SVTC or discharged (if
placement is available) as soon as their psychiatric condition is stabilized.
Once consumers are stabilized they should not be maintained at CSH
pending placement but should be transferred to SVTC or other appropriate
facility .

APPLICABILITY

This protocol will be in effect in the eight CSBs served jointly by Central State Hospital and

Southside Virginia Training Center in Health Planning Region IV and reviewed annually.
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MH/MR HOSPIT AL ADMISSIONS AND DISCHARGE PROTOCOL

HPRV

The intent of the Protocol is to insure that dually diagnosed (MI/MR) clients receive appropriate
services for their needs. It is designed to address both MR and MH needs and to determine
which facilities and/or services could best meet those needs. The goal is to bring MH and MR
services together to secure and provide the best services possible for the client. The Protocol
addresses the areas of crisis intervention, hospitalization, discharge planning, and MH treatment

for SEVTC residents.

CRISIS INTERVENTION

It is recommended that problematic psychiatric behaviors be addressed when they first occur
rather than waiting until a crisis develops. When problematic behaviors are first noted, MR case
managers should address the situation and call upon any available resources to prevent the
situation from escalating further.

When an MR client presents in psychiatric crisis, the emergency services screener shall consult
with the MR case manager and both must agree on psychiatric hospitalization. If there is no MR
case manager, a representative of MR services shall be consulted. If needed, a mo will be
obtained and a hearing held locally. If the MR case manager and the emergency services worker
disagree, the case shall be presented by these workers to their next organizational level for
consultation. This is a process in which time is of the essence.

HOSPIT ALIZA TION

From the time of admission to the detention facility until the hearing, the client is to be evaluated

by an independent evaluator, according to statutes. The CSB shall consult with the evaluator,

SEVTC, and ESH immediately. The MR case manager and a representative from emergency

services must attend the commitment hearing. If it is determined that the client requires inpatient

psychiatric services, the CSB shall request a 30 day commitment Whenever possible,
commitment to a private facility should be sought, if not possible, then ESH is the commitment

facility .If it is determined that the patient does not require inpatient treatment for mental illness,

the disposition of the client shall be the responsibility ofMR services.

DISCHARGE PLANNING

Discharge planning should not wait until the client's condition is stable. Discharge plans should

be in place as soon as possible so that when the client is stable, s/he can be quickly discharged.

If the client is committed to a hospital (public or private), a community/hospital Prescription

Team meeting must be held within 72 hours to formulate and discuss an effective treatment and
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discharge plan. This meeting will include everyone involved with the client, ESH ( or private

hospital) staff, CSB MR case managers, hospital liaison, SEVTC staff and other possible
placement providers. This meeting may be in the form of a conference call or other

technological means.

Ifat this meeting admission to SEVTC is recommended, the MR case manager will prepare
application materials, including a prescreening report, to be submitted to the Training Center.
The case manager will request either a regular (judicially certified) admission in accordance
with §37.l-65.2 or an emergency (21 day) admission in accordance with §37.1-65.2. If the
client is accepted for regular admission, the Training Center will expedite the admission process.
If the client is accepted for emergency care and there is no bed available at SEVTC, the Training
Center will request admission to another state facility , as outlined in the DMHMRSAS

Regulations for Respite and Emergency Care Admissions to Mental Retardation Facilities. If an

emergency admission is arranged at SEVTC or another facility it is the responsibility of the CSB
MR services to immediately locate another service option and discharge the client within 21

days.

If placement in the community is the recommendation, CSB MR services shall be responsible for

finding an appropriate facility for the client.

SEVTC RESIDENTS

When a client residing at SEVTC requires psychiatric treatment and those services cannot be
accessed through a private facility, the Training Center will contact the ESH Admissions
Coordinator to discuss the case and following the discussion, will contact Chesapeake emergency
services to request prescreening for a commitment hearing. Any SEVTC resident who is the
subject of such a hearing will be committed to ESH with the understanding that s/he will remain
on the census of the Training Center on special hospitalization status.

During the time the client resides at ESH, staff from both facilities will maintain close contact
regarding the client's progress and will attend discharge planning meetings, as appropriate.
Therefore, the 30 day commitment requirement and the meetings described in the above sections
will not be necessary ~.:I,U5e the client will return to SEVTC as soon as S/he is stable. With
proper authorization, SEVTC will share information regarding the client's status with his/her
case management CSB.
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APPENDIX L

Attorney General Opinion on

Transportation Under ECO's and TDO's
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D£PARTM£NTOF

.Mt.'ntal Health. Mental Retardation and Substance Abuse Services
TIMOTHY A KELLY Ph D

COMMI551ONEA

p o BOX 1797

RICHMOND. VA 232'4

(804) 786-3921

(804) 371-8977 vOICElTDD

MEMORANDUM

TO: State MHMRSAS Board Members
Community Services Boards Executive Directors
DMHMRSAS Facility Directors
Central Office Directors
Management Team

FROM

April 23, 1996DATE:

Attorney General Opinion to Honorable Robert B. Edwards -Transportation of
Persons under ECOs and TDOs

SUBJECT:

Please fmd attached a copy of an official Opinion issued recently by Attorney General
James S. Gilmore, ill, to Judge Roben B. Edwards. This Opinion provides that neither
sheriffs' offices nor police departments have primary responsibility to transpon persons
subject to an emergency custody order or temporary order of detention. Any law enforcement
officer requested by the coun to execute an Eeo or roo should do so without delay. A
sheriff s office or a police department may not limit its execution of these orders to cenain
times of day.

The Opinion also provides that. should a sheriff be ordered to provide transportation of
a person who has been committed to a hospital. transportation must commence within six

hours of notification to the sheriff of the certification for admission.

Please share this Opinion with your staff involved in the civil commitment process and

any other interested parties .

TAK:ihs

Attachment

The Honorable Robert C. Metcalf

Jane D. Hickey
Julie A. Stanley

pc:
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Office of tilt AttOme, General

Richmond 2 3 2 I 9
Jam.. s. Gllmor., III

AIIOrTwYG8I-.*
800 Eaa. Wal" SIr...

~Ic"mo~ VlrQI"ta 232"

804. TM .201'
804 .37' .8~ TOO

February 1S. 1996

The Honorable Robert B. Edwards

Judge, Isle of Wight CoUnty General District Court
P.O. Box 122
Isle of Wight. Virginia 23397..0122

My dear Judge Edwards

You ask several questions regarding the transponation of persons subject to issuance of either an

emergency custody order (~ECO-) or an involUntary temporary detention order (~TDO-).

You relate that Obici Hospital in Suffolk. Virginia. operates a psychiatric unit serving the Fifth
Judicial Distria aIK1 other areas. You also relate that a mental patiem subject tO an ECO issued in the

Fifth Judicial DistriCt usually is transponed from the site of execution of the ECO to Western Tidewater

Mental Health Cemer in Suffolk for the evaluation required by § 37.1-67.01 of the Code of Virginia.

Thereafter, if a roo is issued pursuant to § 37.1-67.1. the patiem is transponed from Western Tidewater

Mental Health Cemer to either Obici psychiatric Care Center or other psychiatric facilities lOCated outside

the City of Suffolk. Funhermore. you relate that, effeCtive July I, 1995, the sheriff for the City of

Suffolk has refused to transpon any mental patiems subject to ECOs mi mos, except during the

nonlegal holiday hours from 8 a.m. to 5 p.m., Monday through Friday. By prior agreemem between the
sheriff and the chief of police. the Suffolk Police Depanmem handles the execution of ECOs in Suffolk

and provides transponarion to Western Tidewater Mental Health Center for the evaluation. You advise
that before J uly I, 199~ , a deputy sheriff would relieve the police officer. remain with the patiem through

the evaluation, and transpon the patiem pursuant to issuance of a mo. Transponation of ECO and roo

patientS in Suffolk is aff'eaed, because the sheriff's office refuses to provide transpOnation. except during

the nonlegal holiday hours swed above, and the police depanmem will agree only to provide transpOrt3.-

tion from the site of execution of an ECO to the site of the evaluation.

You tim ask whether the sheriff's office or the police department has primary responsibility for
transporting ECO aI¥i roo par.iems under the provisions of §§ 15.1-131, 15.1-138, 37.1-67.01 and
37.1-67.1. Before the 1995 Session of the General Assembly, § 37.1-67 .1 authorized the execution of
both ECOs and mas. detailing the processes by which such orders were to be ~ed and served. As
a result of the 1995 Report of the Joint Legislative Audit and Review CoDm1ission (.J~C report"),1

ISee I H. & s. DOCS.. REPORT OF 't1{E JOINT UaISLATIVE AUDrr AND REVIEW COMMISSION ON REvIEw OF

11{E INvOLUNTARY COMMn'MENT PRocESS. HOUSE Doc. No.8 (199S) [he~iDafter H. Doc. No. 8J. The JL-\RC

repon led to numerous Code revisions. including the enactment of § 37.1-67.01 and the amendment of

§§ 37.1-67.1.1.5.1-131 and 1.5.1-138. See Ch. 844. 199.5 Va. Acts Reg. Sess. 1788.
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subst3ntial changes were made to Virginia's civil commianem process, including the e~~ of
§ 37.1-67.01. governing the process by which ECOs are issued and executed, and the revision of
§ 37.1-67.1, providing authority under which TDOs are b.aDdled.I

Neither the provisions of § 37.1-67.01 nor § 37.1-67.1, however, explicitly place any greater
burden on the local sheriff's office than on the local police.3 Both provisions refer to a Mlaw-

enforcemem officer~ as the individual permitted to transpon persons for evaluation or tteaanem following
issuance of either an ECO or a roO.. Although the General Assembly does not define the term Mlaw-

enforcement officer~ in § 37.1-67.01 or § 37.1-67.1, §§ 15.1-131 and 15.1-138 specify that police
officers may be involved in the tramponation process. and that they are included as Mlaw-enforcemem

officers" referred to in §§ 37.1-67.01 and 37.1-67.1.'

Sections 15.1-131 and 15.1-138 are contained in Chapter 3 of Title 15.1. and relate to the
authority of police to execute ECOs and mos in the m2nDer specified for 1aw-enfo~~ officers under

§ 37.1-67.01 or § 37.1-67.1. The tim sentence of § 15.1-131 provides:

Whenever the necessity arises for the enforcement of Laws ...during the aecution of the

provisions of § 37.1-67.01 or § 37.1-67.1 rtlating to orden for ttmporary dttenrion or

tmtrgtncy custody for mt1ztal htallh tVailJDtion ...tht policDnm and other offictn.
agents and employees of any coUnty .city or town ...may. together with an necessary

2See 1995 Va. Acts. supra, at 1791-94. Former references to ECOs in § 37.1-67.1 have been deleted. See id.
at 1792-93.

JCompare §§ 37.1-67.01 and 37.1-67.1 (referring to transporta1ion of any person under ECO or roo by ~law-
enforcement officer. w and cont2ining no requirement thar. sheriff, as opposed to police, transport such person) with

§ 37.1- 71 (providing thar.. in abs=ce of trmsponation altemalives. sheriff should transport persons certified for
admission to hospiw under §f 37.1-67.3.37.1-67.4 or § 37.1-67.6); q. 1987-1988 Op. Va. Att'y Gen. 78, 79-80
(concluding thar. sheriff and police department share responsibility for service of roO).

4Section 37.1-67.01 provides: .A ~forc~ officer who. ..has probable cause to believe that a person
mCCts the criteria for emergelJCY custody ...may take thar. person into custody and transport thar. penon to an
appropriate locariOD co assess the need for hospitalization (Emphasis added.) Section 37.1-67.01 also allows
~ [a] law~nforcDlImI officer ...lawfully [to] go to or be sem beyond the terrttoriallimitS of the county , city or town

in which he serves co any point in the Commonwealth for the purpose of executing an order of emergelJCY custody
pursuant to this section. " (Emphasis added.)

Section 37.1-67.1 similarly provides that ~ [a] law~nforctmtnl offtcer may lawfully go to or be sent beyond the

territorial limitS of the county .city , or town in which he serves to any point in the Commonwealth for the purpose
of executing any order for temporary detention pursuant to this section.w (Emphasis added.)

, A prior opinion of the Attorney General analyzes former statUtes and concludes that the then existing language
of ~ § 37.1-67.1 should be read to refer to a sheriff as tht officer who is required to execute an order of temporary

detention." 1979-1980 Op. Va. Att'y Gen. 314, 314 (emphasis added). The 1980 opinion has been effectively
negated. however. by more recent statUtory language.
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equipment, lawfully go or be sent beyond the territorial limits of such county , city or
town ...to assist in meeting such emergency or need !61 [Emphasis added.]

Section 15.1-138 clearly establishes the funCtion of a police officer in ex~lting ECOs and TDOs .
Although § 15.1-138 initially provides that ~[s]uch policeman shall have no power or authority in civil
matters, " it also creates an exception ~that a policeman of a coUnty , city or town may execute and serve

an order of temporary detention aDd an emergency custody order and may exercise such other powers
as may be specified for law-enforcemcnt officers pursuant to § 37.1-67.01 or § 37.1-67.1."7

By virtUe of this exception, the General Assembly bas authorized local police tO serve civil
warrams for emergency custOdy or temporary detention. Although the General Assembly has not
specifically provided for either police deparnnems or sheriffs' offices to assume primuy responsibility
for serving ECOs or mos, survey responses in the JLARC report from 44 police chiefs and 114 sheriffs
found that both police officers and sheriffs' deputies were being used by Mmagimates and special justi=
to transpon individuals when ECOs and mos are issued. ~. The JLARC repon concludes that M[1]aw

enforcement officers should continue to traDSpon individuals under ECOs aM mOs, because the process
is often initiated by an officer and the dangerousness of the individual may not be known. ~. The JLARC

report acknowledges, however, that sheriffs' deputies may Mremain the primuy providers oftt3DSporta-
tion for temporary detention orders .~ 10

It is my opinion that the General Assembly has not placed on either sheriffs ' offices or police

departmentS the primary responsibility for transponing persons under ECOs or mas, but that, as a
practical matter , as noted in the JLARC report, sheriffs may be involved most often with transponation
pursuant to a roo .II I am of the opinion that, under the provisions of § § 37.1-67. O I and 37.1-67.1 ,
any law-enforcement officer requested by a court to execute an ECO or roo should do so, without

delay.

~ General A.uembly ~m-..tiM § 15.1-131 in the 1995 Session to cross-refer=ce the specific authorization of

the use of .law-eaforcemeaI officers" in the execution of ECOs in § 37.1-67.01. S~~ 1995 Va. ACtS. supra note
1. at 1788. ConlpQn Ch. 566. 1992 Va. ACtS Reg.Sess. 726. 726 {~m~ding § 15.1-131 to allow police to go
beyond [erritoriallimia of their rg-peciive jurisdictions to execute both ECOs and mos. and contaiaing specific
reference to § 37.1-67.1. which. at time of amendment. related to both ECOs and mos) with Ch. 779. 1984 Va.
ACtS 2121. 2127-28 (CODt2ining no meation of police involvement in either ECO or mo process in ~m~rlm~t

[0 § 15.1-131).

7S~~ also Ch. 38. 1982 Va. ACtS Reg. Sess. 136. 137 (earliest amcadmeat authorizing police officers to execute
and serve mos issued punuam [0 t 37.1-67.1 ) .At itS 1992 Session. the Gcaera1 Assembly further ameaded that
section to explicitly authorize policemen [0 execute ECOs. s~~ Ch. 729. 1992 Va. Aas Reg. Sess. 1108. 1109.

sH. Doc. No.8. supra note 1. at 11-12.

9Id. at IV: Stt id at 56. The 1995 ILARC repon recognizes the significam costs associated with ~rtiDg
persons UDder ECOs and mos. but projects th4t with the rccommeDrled. and now enacted. StatUtory changes. those
costs will rliminich. Id. at 36 {reporting that sheriffs and police chiefs who responded to stUdy estimaIed they spent

~SI.5 million making 18.000 meaw he3lth traI2Sports in FY 1993-).

loId. at 76.

IIS~~ id. at 12.
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You neXt ask whether the sheriff is required to trampon mema1ly ill patiems subject to ECOs aDd

mos without regard to the time of such transponation. but at a time when police officers are not allowed
to provide such ttansponation. Section 37.1-67.01 unambiguously provides that an order for emergency
custody must be ex~-!!ed ~within four hours of its issuance, " after which it ~shall be void am shall be
retUrned unex~-!!ed to the office of the clerk. " In addition. a person may be held in custody only Until

~a temporary detention order is issued or umil the person is released, but in no event shall the period of
custody e..~ceed four hours."'1 CollScqllemly, the transporting officer in a case involving emergency

custody must act within four hours to execUte the order. In addition. witbin a secotK1 four-hour period,

he must deliver the individual in his custody for psychiatric evaluation. Detention under funher order

or release must occur within that SaIne time frame.

The provisions of § 37.1-67.1 provide more latimde within which tO execute a TOO. A roo

must be ..ex~lted within tWemy-four hours of itS issuance. or within such shorter period as is specified

in the order. after which it sha11 be void am shall be retUrned unex~~ed.~I' A petition for which no

roo or other process is served within ninety-six hours is void am must be rea1rned to the clerk of the
issuing COUrt.14

It is well-seuled that M[i]f the language of a swwe is plain aIKi unambiguous, aIKi its m~ning
perfectly clear aDd definite, effect must be given to it. "IS It is equally well-seuled that M[a staNte]
which is plain needs no interpretation. " 16 It is, therefore, my opinion that these roqllirou.m. do not

allow either a sheriff's office or a police d8PIrmI""' to limit its ECO- or mO-related aaivities to
specific. predetenIlined hours of the day only .I.aw-enfo~~~ officers should aa within a sufficient

time frame. in response to court orders, to accomplish timely execUtion of ECOs and TDOs, aDd they
should provide transponation within the periods specified by the court order or these sta!:1.1!es.

You neXt ask whether a magistrate bas the authority under the provisions of §§ 37.1-67.01 and

37.1-67.1 to designate or order either the sheriff's office or the police departmem to provide

transporwion if there is no primary responsibility on either to transport m~~ly ill patiems subject to

ECOs and mas. Neither stamte preventS a aIIIisInIe from designating the law-enfo~~~ office to

provide transportation for a patiem under an ECO or a mo. Section 37.1-67.01 provides that a

magistrate may issue an ECO MrequiriJII any person within his judicial distriCt to be takcn into custody
aDd transported to a conveniem location" for evaluation of that person' s mental condition to assess the

need for hospita1iDtion. Likewise. § 37.1-67.1 allows a magistrate to issue a mo. which may include

transporting the person to a facility for medically necessary evaluation or treaanem before placement.

Neither staNte specifies to whom the order must be directed.

I~OD 37.1-67.01.

13SectiOD 37.1-67 .1. This sectiOD a1so a1lows subsequem orders to be issued MUpoD the original petitiOD within
I1iDety-six houn after the petitiOD is f1led. "

I.SectiOD 37.1-67.1.

"Ttmple v. Cily of Ptltf3'burg. 182 Va. 418.423.29 S.E.2d 3S7. 3S8 (1944): Op. Va. Att.y Gen.: 1994 at 93.

9S; 1993 a1 2.56. 2.57.

16~n.rtOn V. Ciry ofRichmond. 196 Va. 403.408.83 S.E.2d 728.731 (19S4); s"aLso 1993 Op. Va. Att.y Gen..

supra. and opinions cited Ihmin.
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As noted above, the ILARC report found the practice within the Commonwealth to be that
magistrates aDd special justices order either a sheriff or a police officer tO ex~1!e such orders aIKi to
tr3DSport the affected individuals.17 Sheriffs' deputi~ may ~remain the primary providers of
tr3DSporwion" I8 for mos, as noted above, bUt police officers may be equally, if not more, involved

in transpOrting persons in emergency custody siwarions, ~-U-~ they are more likely to respond to
emergency calls from the public.

Your final question is whether a sheriff is required to commel]CC the transportation of a person.
certified for hospital ~nTniCCion wxfer § 37.1-67.3, within six hours of beiIJg notified of the COImDinnCIlE

0CQInjng 11 4:4S p.m., or thereafter, as provided in § 37.1-71. Section 37.1-71 allows a judge to

determine whether the sheriff should transport the person to the proper hospiW. Such certificaaon may

be issued by the judge ~ § 37.1-67.3 or § 37.1-67.4, or following appeal pws1Iaat to § 37.1-67.6,
am depeDdiDg on a determinarion as to the person's dangerous~, the judge may order alternarive

means of tramporwion.I' NoDetheless, should the judge order transport by the sheriff. § 37.1-71

succinctly am ummbiguousiy requires that M[i]n no evem shall UIDIpon comm~ce ia&er than six hours
after notificadon to the sheriff of [cenificaEion for admission). .

It is un!!~s~ry to resort tO any rul~ of swurory comtrUCtion when the language of a stanne
is unambiguous.» The clear language of this stamte requires no StaDltOry imerprewion. u When the
m_ning of a stamte is ~perfectly clear aIKi definite. effect must be given tO it. Nn Accordingly t it is

my opinion that § 37.1-71 requires the sheriff tO CO'"'"eDCe transporting any person certified for
~dmission to a hospital within six hours of notification of such certification by the court. regardless of
the time of day the certification is made.

With kindest regards. I am

6:20/54-320

17Stt H. Doc. No.8. supra note 1. aI 11-12.

11[4. aI 76.

19Section 37.1-71.

JlS~t Ambrogi v. Koo1ll%. 224 Va. 381.386.297 S.E.2d 660.662 (1982); Op. Va. Att'y Gen.: 1994. supra note

15; 1992 aI 99. 100 (plain language of stanUe limits amount of fee celebrmt may cbMge to ~ of performing

marriage ~ny only).

2lS~t. ~.g.. Mnston v. City of Richmond. 196 Va. at 408. 83 S.E.2d at 731.

nrunpt~ v. Clly of Ptttnburg, 182 Va. at 423. 29 S.E.2d aI 358; s~~ also Op. Va. Att'y Gen.: 1994, supra

\1Q(C lS~ 1993. s"pra \1Q(C lS.
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POLICY MANUAL

State Mental Health, Mental Retardation and Substance Abuse Services Board
Department of Mental Health, Mental Retardation and Substance Abuse Services

POLICY lO29(SYS)90-2

SUBJECT: Defmitioris of Priority Mental Health Populations

Board ~utes Dated Ma~ 23, 1990AUTHORITY:

Effective Date June 27. 1990

Approved by Board Chairman s/Greer D. Wilson. Ed.D.

REFERENC~: Comprehensive State Plan, 1990-1996
Core Services Taxonomy ill, December 20, 1988
Policy 4027 (CSB) 87-11 Community Support Programs for Persons

with Serious Mentallllness
Policy 1022 (SYS) 87-10 Long- Term Care of Persons with Mental

DIsabilities

BACKGROUND: Although there is a wide range of categories and classifications of mental health
disorders, the populations defined in this policy are delineated as priority populations
for mental health service system development. Given limited state resources and
human resources available for the support and expansion of mental health services, it is
the intent of this policy to define priority groups for targeting of these resources.
These definitions shall be used for purposes of data collection and reporting, budget
guidance, resource allocation and other Departmental uses.

PURPOSE: To establish State Board policy that defines the following priority mental health
populations: adults with serious mental illness, children and adolescents with serious
emotional disturbance and children at risk of developing serious emotional disturbance

POLICY It is the policy of the State Mental Health, Mental Retardation and Substance Abuse
Services Board that serious mental illness be defined as follows: Adults with serious
mental illnesses are individuals, 18 years of age and older, who have a severe and/or
persistent mental or emotional disorder that seriously impairs their functioning relative
to such primary aspects of daily living as personal relations, living arrangements or
employment. Individuals who are seriously mentally ill and who have also been
diagnosed as having a substance abuse disorder or mental retardation are included. The
population is defined along three dimensions: (a) diagnosis, (b) level of disability and
(c) duration of the illness.
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Dia2nosis(a)

There is a major mental disorder diagnosable under DsM-m-R (Diagnostic and
Statistical Manual of Mental Disorders, Third Edition, Revised in 1987), which
is a schizophrenic, major affective, paranoid, organic, or other psychotic
disorder, personality disorder, or other disorder that may lead to a chronic

disability.

(b) Severe. Recurrent Di~hili~ Re~ultin~ from Mental I11ne.c;.c;

The disability results in functionallimita.tions in major life activities. Individuals
typically meet at least two of the following criteria, on a continuing or
intermittent basis:

(I) Is unemployed, is employed in a sheltered setting or supportive work

situation, has markedly limited or reduced employment skills or has a

poor employment history .

(2) Requires public financial assistance for out-of-hospital maintenance an(
may be unable to procure such assistance without help.

(3) Has difficulty in establishing or maintaining a personal social support

system.

Requires help in basic living skills such as hygiene, food preparation or

money management.

Exhibits inappropriate behavior which results in intervention by the
mental health and/or judicial system.

(c) Duration

Individuals are expected to require services of an extended duration or the
treatment history meets at least one of the following criteria:

(I) Has undergone psychiatric treatment more intensive than outpatient care
more than once in a lifetime (e.g. , crisis response services, alternative
home care, partial hospitalization or inpatient hospitalization).

(2) Has experienced an episode of continuous, supportive residential care,
other than hospitalization, for a period long enough to have significantl)
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disrupted the normal living situation.

It is the policy of the State Mental Health, Mental Retardation and Substance Abuse
Services Board that serious emotional disturbance in children and adolescents, ages

birth through 17, be defined as follows:

A defined serious mental health problem that can be diagnosed under DSM-Ill-

R; and/or all of the following
(I)

Problems in personality development and social functioning which have been
exhibited over at least one year's time; and

(2)

(3) Problems which are significantly disabling based upon the social functioning of
most youngsters their age; and

Problems that have become more disabling over time; and(4)

(5) Service needs that require significant intervention by more than one agency.

It is the policy of the State Mental Health, Mental Retardation and Substance Abuse
Services BOard that children ages O through 7, at risk of developing Serious emotional

disturbances, be defined as those who meet one or more of the following criteria:

(I) Young children who exhibit behavior or maturity that is significantly different
from most children their age, and which is not the result of developmental
disabilities or mental retardation; or

Young children whose parents, or persons responsible for care, have
predisposing factors that could result in their children developing serious
emotional or behavioral problems; or

Young children who have experienced physical or psychological stressors which
put them at risk for serious emotional or behavior problems.
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